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RING the progreſs and advancement 
of Commerce in Great Britain, Partner- 
| ſhip engagements have been found highly 
uſeful to the eultivntion and extenſion of par- 
mutual benefit of perſons; whoſe ſeparate ca- 

pitals, or individual labor and induſtry, 


tion. It ſeems therefore natural and propet 
to apply ſome attention, in theſe introducto- 
ry remarks, to the ſubject of Comtnerce in 
general, with a view to trace out the ſources 
from whence the advantages of trading in a 
Joint ſtock proceed; before entering upon 
the conſideration of the law by which Part-" 
nerſhip is regulated and governed. 


It is difficult to ſix the preciſe tine Wilen 
commercial dealings by the intervention of 
money firſt began in the world; or to trace 
with much accuracy the ſeveral ſtages of 
commercial credit to its prefent height in this 
country. | 
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viii ANTRODUCITON. © 1 * 
T be exchange of goods preceded the com- . 
mencement oh merchandize by the uſe of w 
common meaſure of value. The firſt moße- 
able property uſed for ſuch common mt 
ſure, to eſtimate and aſcertain the price of 
other things, ſeems to have conſiſted in cat- 
tle ; hence the wealth of perſons was deſcrib- 
ed by the ſize of their herds and flocks. Thus 
alſo in Homer (a) the armour of Glaucug and 
Diomed: are valued, one at an hundred oxen, 
and the other at nine. Whether we underſtand 
his meaning literally, or only as a mode of 
deſeribing the value by a compariſon of price, 
the alluſion comes to the ſame point; and 
with the like alluſion money, and indeed eve- 
ry ſpecies of eftate and property was among 
the Romans named and from Pecus, 


| The uſe of meta, 8s the welt coove- 
nient ſtandard of common value, or price 
to de paid upon the | transfer of, pro- 


141 


| beck.; in ſacred hiſtory to the days of the — 
triarch Abraham: In profane hiſtory we find 
it under Midas, and alſo under Janus who 


was the moſt ancient (b) of the gods in Iiaſh). 5 


And according to Heathen Mythology ; 
Mercury was the God of as A 


(2) N. b. 6. 1. 236, irg? imaſoivn % _ | 
(o) Juv. 6. 393. 5 SaIGA 
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„bos Julius Ceſar informs us that the an- 
ent Gauls atttibuted the invention of com- 


5 


merce to him. He is ſaid to have his name 


a mercibus ; «ft enim mereator um Deus, treeh- by 


| que * (9. 


In this country merchandize and com- 


merce have been largely and liberally protect- 


ed; And although, the ancient municipal laws 


of the realm ſeem to have been formed 
without any view to the preſent exiſting ſtate 


of our extended commerce; yet many poſi- 
tive inſtitutions have been introduced, and at 


different periods ingrafted into our laws for 


the benefir of trade both foreign and domeſ- 


tic. Theſe inſtitutions have been gradually | 


combined with thoſe of other countries and . 


matured into a ſyſtem, called the Law Mx- 


CHANT, which is a code of uſages and cuſ- 
. - toms founded on the baſis of mutual juſtice, 


and univerſally adhered to by the Brit Pw mer- 


chant. 
8 


The law rh * is "kind and recog- 


_ nized both in our own common and ſtature 7 


law (d); and in many inſtances has its own 15 


pecuſiar effect in queſtions between Mer- 
chants, much of its advantage reſulting from 


ie univerſality of its adoption. | Indeed; 


(<5) dir, in ver. Aerea, is (4) 13 Ea. 4. c. 9. 


chiefly 
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chiefly the Britiſp merchant, but with kim, 


and for his benefit, alien merchants, belong- 
ing to countries in friendſhip with our ewn, 


may be conſidered as the particular favourites 


of the Britiſb Law, from times of high antiqui- 


ty down to the preſent (e). And it is now uni- 


verſally agreed that commerce, advanc * 
it is, to a degree of height nor armed at by 


any of the traders of antiquity, is a ſubje& 


worthy to employ the attention of philoſo- 
phers, ſtateſmen, and lawyers, as well as the 
induſtry and nn. of merchants. _ 


101 is true, chat prior to the reign of 3 
VIII. the commerce of England was at a 
low ebb, In his time it greatly increaſed ; but 
Sur anceſtors remained comparatively 1 igno- 


rant of commercial affairs till they began to 


aſſume a degree of form and regularity, 
abour the middle of the reign of Queen 


Elizabeth (), whole protection and encourage - 
ment animated her ſubjects, to the forma- 


tion of different trading companies, and the 


eſtabliſument of divers manufactories in her 


capital. At this period the genius of trade be- | 


gan to ſpread, and the true uſe of PARTNER» 


SHIP Was dicovered z ſince which time, Our 
(e) Laws of K. Alfred, Mirravr, c. 1. ſec: 3. Hur. 


Leg. Crbel. c. 2. Mug. Char. c. 32, Infl. 37. Aalen 3080 


(f; Stiled the Commercial Reign, m_ Law of Bail- 
meats p. 103. ' 


2 commerce, 


INTRODUeTfoN. a 
commerce, whilſt continually enriching this 


country, hath contributed to make us free, 
and that freedom, which is the boaſt and 


2 of Engliſhmen, hath i in its turn een : 


our 1 


e * © 


It would be going far n the limits here 
propoſed, to enter upon the diſcuſſion of any 
branch of the complicated and important 
queſtion, how far Chartered Companies are 
uſeful or injurious to commerce. It is ſuffi- 
cient, that private voluntary partner ſhips in 
trade, are generally thought beneficial to com- 

merce, by the merchants of England. Great 
benefits ariſe to the traffic of this country from 
its commodious ſituation for trade and com- 
merce with all mankind, and from other local 
ſuperiorities; but the beſt advantages could 
not always be made of theſe without Fellowſhip, 
and Partnerſhip Concerns, which increaſe the 
merchant's: credit, give energy to every un- 
dertaking, and afford additional counſel ; 


.._ "whereby the Brink merchanrs have rendered 


their profeſſion, not only ina high degree bene- 
 ficial/ ro the State, but moſt e e 
proficable to chemſeires, © Iv, * 


Under ſuch circumſtances it appears SER 
what ſingular that this branch of mercantilo 
.and legal ſcience ſhould never have been 
treated 


© Pay s Moral and Political nere, x vol. p. 16. 
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treated by any Engli 7/4 writer in a ſyſtematic 
form, and that even the rules of authority 


and practice ſhould remain ſcattered in the 
| Works of general writers, and reporters, 


without any at:empt having been made to 


collect them prior to this Eſſay, at the con- 


cluſion of the — century. 


It is indeed the obſervation of a popular 
writer(8), that * Nothing upon the ſubject of 


8 Partnerſhip requires explanation, but in 


& what manner the profits are to be divided, 


© where one partner contributes money, and 


cc the other labor; which is a common 
a” caſe,” | 


| Neverthelefs in many recent inſtances 


queſtions of no inconſiderable importance 


have been decided both i in the Courts of Law 


and Equity relating to various other topics 


ariſing out of partnerſhips in trade, beſides 
thoſe which are confined to the adjuſting of 


conteſted rights and claims between partners 


themſelves. And ſhould the Author's bum- 


ble endeavour to arrange them in their natu- 
ral order prove uſeful in the ſmalleſt degree, 
Kis labors will be abundantly rewarded. 
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The Law of Partnerſhips. 


CHAPTER I. 


Partnerſhip—wnar. 


ySJARTNERSHIP is a voluntary eo - 
tract, between two or more perſons 
for Joining together their money, goods, or 
fabor, upon an agreement that the gain or 


loſs ſhall be divided proportionably. And 


in fuch partnerſhip-property each member 
hath one and the ſame ſpecies of inte- 


reſt; their title being undivided, whether 
each individual partner contributes exaatly 


in the ſame proportion or not; but their ſe- 
My B 3 veral 
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veral degrees of intereſt muſt be regulated 
according to the agreed proportions, and the 


other conditions of partnerſhip. The partners 


. are themſelves joint-tenants in all the ſtock and 


partnerſhip effects; and they are ſo not only of 


the particular ſtock in being at the time of 
entering into the partnerſhip, but they con- 


tinue joint-tenants throughout, whatever 
changes may take place in the courſe of 


trade; for if it were otherwiſe, it would be 
impoſſible to carry on partnerſhip trade. 


Thus it was held in -the caſe of Skipp v. 


Harwood®; where a partnerſhip was entered 
into in a brewery between Skipp and Ralph 


and James Harwood, and particular terms 
were then agreed on between them, that 


 Skipp ſhould have a certain proportion of the 
out- ſtanding debts, and a lien and ſecurity 


on the partnerſhip- ſtock to make that ſhare 
of thoſe debts good to him according to the 
value ſet on them, with a penalty in caſe of 
a breach. And we find the very ſame doc- 
trine held by Lord Mansfeld i in the caſe of 
For v. Hanbury b. only carried to a higher 
pitch; for it is in this caſe determined that 


2 1 Vez. 242. — e ee 250 v. 
Skipp, but cited by * Fox v. 2 


n above, 
r b Cowper 449. 
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the aſſignees under a commiſſion of bank- 


rupt againſt one partner, can only be tenants 
in common of an undivided ſhare, ſubject 
to all the rights of the other partner. - And 


here his Lordſhip cited the words of Lord 
 Hardwicke, © If a creditor of one partner 
cr takes out execution againſt the partnerſhip 
ce effects, he can only have the undivided 
ce ſhare of his debtor; and muſt take it in the 
<« {ame manner the debtor himſelf had it, 


©« and 2 to the rights of the other part- 
* ner.” So that one partner can have no 
right againſt the other, in his capacity of 


partner, but to what is due from him out 


of the joint-jock, after making all juſt allow- 


ances, let the fluctuations of trade be what 
they may. The whole of this doctrine 
ſeems to ariſe out of the very principle 


upon which partnerſhip is founded, namely, 


probable profit, and the riſk of loſs; the ad- 
| vantages, or diſadvantages, of which can- 


not, in common juſtice, be confined to one 
ſide only, but muſt be reciprocal through* | 


out * c, 


The different civil law writers have, in ſome 
— varied in their mode of — 
| © 12 Mod. 446. 


B 2 15 buch. 


a” ; 7 | + 


Partnerſhip—wna=r. 2 


4 


* 


Partnerſhip—wn«r. 


partnerſhips, with relation to the nature of the 
contract itielf. Grotius conſiders partnerſhip 
to be a mixt contract.— And Barbeyrac in his 
Notes on Puffendorff'd obſerves that a partner- 
ſhip is contraſted ſometimes tacitly ; when, 
for example, a thing being bought in com- 
mon, 1s not parted, but the intereſted parties 
without explaining themſelves further enjoy 
it equally, each taking the profit that ariſes, 


and contributing his own N part in 

the neceſſary expences for it's maintenance: 

 focietatem coire, et re, et verbis, et per nuncium 
. Poſſe nos, dubium non eff ©. 


But Puffendorfff obſerves that in part- 
nerſhip, tho! one contributes money and 
work, another only money, yet it does not 
ſeem to be a mixt contract. For a contract 
does not become mixt from the different per- 
formances, but from our agreements in mat- 


ters of a different nature by one and the | 


lame covenant. 


Partnerſhip being a voluntary contra& 


where the conſent of the parties engaging 


therein is neceſſary for its formation, thoſe - 
a D. 5. c. . | 
© Dig. lib. 17. tit. 2. 


+ | f Lib. LL C. 2. . 10. 


£ | 
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Partnerſhp—waar, f 
perſons who hold any thing in common, 
independently of their own free will, cannot 
be deemed partners; and of this latter claſs 
are donees and the Iegatees of one and the 
ſame thing, or thoſe who- thro' other cauſes 


chance to hold ſomething between them 


which is not divided, or is to be poſſeſſed 
in common without any mutual agreement. 
It is not enough to form a partnerſhip, that 
two or more perſons hold any thing in com- 
mon among them, ſuch as the legatees, donees, 


or purchaſers of one and the ſame thing.. PR” 


For ſuch ways of having ſomething in com- 
mon among many, not implying the reci- 
procal choice of the parties, cannot link 
them together in partnerſhip. All the par- 
ties contracting ought reciprocally to chuſe 
and approve of one another in order ta 
form among themſelves that ſort of tie, 
which is a kind of brotherhood; Societas jus 
quodamodo fratornitatis in fe babets. And 
it ſeems to have been an eſtabliſhed and 
invariable rule that no partnerſhip ſhall be 
contraſted except it be. of trade or com- 
merce, or other thing that is honeſt and 
lawful; and all partnerſhips contrary to ſuch 
rule would be unjuſt. As for inſtance, 
it would be contrary to equity and honeſty, 


s Dig. 1. 63. f. pro. ſoc. 9 
2 conſe- 


tent proportioned to that of the engagements 
entered into. In Societatis contratiibus: _ 5 
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conſequently unjuſt, if it ſhould be agreed; 
that the whole loſs ſhould fall upon one of 


the partners without his having any ſhare of - 
the profits, and that the whole profits. ſhould 
go to another partner, without his. bearing 


any ſhare of the loſs. Si maleficii ſocietas 


coita fit, conſtat nullam fe ſocietatem generali- 
ter enim traditur serum inboneſtarum nullam 
" efſe ſocietatem i. Societas flagitioſe rei nullas 


vires habet. Deliftorum turpis atque fæda 
communio eſt k. eee 


| Such, then, being the nature of partner. 
ſhip contracts formed by mutual conſent, 
for the reciprocal advantages which may 


probably ariſe from the joint ſtock put in- 
to partnerſhip, there can be no doubt but, 


in a moral view, probity and fair deal- 
ing ought to have, in ſuch a contract, an ex- 


exuberet l. ned. N 7 


The very - a Partner ſeems to import 
the ſubſtance of the thing; W 
h I. 57. f. pro. ſoc. & flat, 
1 L. 35. ſ. 2. ff. de contr. empt. | 

k L. 53. ff. pro. ſoc. 
*| inſt. b.g. pro. fs, | *+ 


* * =: 
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from Pars, a portion, or that which i in di- 


viſion falls to each; and the properties of 
a partnerſhip are derived from its unity, 


which is four- fold; the unity of intereſt, 
the unity of title, the unity of time, and 
the unity of poſſeſſion: or, in other words, b 
Partners have one and the ſame intereſt ac- 
cruing by one and the ſame conveyance; 


commencing at one and the ſame time, and 
held by one and the flame —— . 5 
ſeſſion. 


In partnerſhip concerns there muſt be one 
and the ſame intereſt throughout, whether 
each individual partner contributes equally 
or not; if all parties contribute equally, each 
muſt receive or bear an equal ſhare in the gain 
or 4%; and where the partners contribute 
unequally it will only be neceſſary to have 
recourſe to the laws of arithmetical pro- 
portion to adjuſt their reſpective ſhares. - 


This rule will equally apply, whether two 

or more partners join labor, or one finds labor 
and the other money; or each of them con- 
tributes both labor and money m. 


In pertnerſhip concerns the 8 part- 


ners may be ſaid to have an N of title, 


m Puff. Law. P- 513. 
B 4 becauſe 


. 


| 3 1 


becauſe their intereſt in the ſtock and effects 
muſt be created by, or ariſe under, one and 
the ſame agreement. There muſt alſo be 


u unity of time, becauſe the intereſt of each 


partner in the partnerſhip property is creat- 
ed at one and the ſame period s. And, 


fince it has been decided that partners are 


ſeiſed per my et per tout, both in antient and 


modern times, it follows that there muſt be 


an unity of poſſeſiox, each partner being 


poſſeſſed by a moiety, and by all o; that is 


they each of them have the entire poſſeſſion, | 
28 well of every part as of the whole; each 
having an undivided moiety of the whole, 
and not the whole of an undivided moiety. 


Like the jointenants of a real eſtate, Quilibet 
tatum tenet et nibil tenet; ſcilicet, totum in com- 


muni, et nibil ſeparatim per ſe p. 
Upon this principle Lord Mangfeld ſeems 


as attornies and conveyancers, and one of them 
receives money to be laid out on mortgage, 


the other is liable for the amount, though 
his partner ſhould even have given a ſepa- 


n It is laid down as a general rule that joint eſtates | 


muſt veſt at once. Ce. Lit. 188. 4. 


© Smith v. De Sylva, Comp. 471. | 
7 BraQton c. 5. Tr. 5. c. 26. 
| rate 


rate receipt for it. Thus it was decided in 


This was an. action for money had and 


received to the plaintiff's uſe, brought 
againſt the defendant as ſurviving partner of 
one Dadley. Plea, non afſſumpftt. Verdi 
for the plaintiff, * 4801, 


Upon a rule to ſhew cauſe why a new 
trial ſhould not be granted, che facts appear- 
ed to be as follows: 


That prior to any partnerſhip between the 
defendant and Dadley, who was an attorney 


and conveyancer at Coventry, the latter, in 


the year 1771, received of a Mr. Bindley, the 


ſum of 3501. to be laid out on a real ſecu- 
_ rity: Dadley accordingly furniſhed him with 
a mortgage from a Mr. Hughes to that 


amount; which, as it afterwards appeared, : 


Dadley had forged. At Midſummer 1776 
Dadley and Chambers entered into partner- 
ſhip: ſhortly after which Bindley wanted to 


q Cowp. _ "I 


call in his money. The pretended mortgagor . 
was ſuppoſed at the ſame time to want a 
further ſum of 150/. which added to the 
original mortgage money, made _ 


* 


r ¶ͤkÄ . rr * an 4 —_ 
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the ſum of 5007. The plaintiff Fillet was 
ready to advance this ſum : and in conſidera- 
tion of his doing ſo, an aſſignment was made 
to him of the pretended mortgage before 
made to Bindley. As to 180/. part of this 
ſum of 500 J. Willet paid, it into Dadley's 
office, to Chambers, who gave the following 
receipt for it: Received of Mr. Benjamin 
Willet, the ſum of 180. for which I promiſe 
to account to him on demand — Chambers,” 
Dadley was not at home when this ſum 
vas paid. Some time after the plaintiff 
called at the office to pay 300 l. more, part 
of the remaining 320 f. due. Dadiq being 
then at home, Millet paid the money to 
bim; and, in return, Dadley gave him the 
following receipt: © Received on account, 
of Mr. Benjamin Millet, 3ool. the remainder 
of the money to be paid, being 207. Dadley.” 
It was admitted that the defendant Chambers - 
was in no reſpect privy to the forgery ; and 


that no procuration- money was paid, either to 
Chambers or Dadley. 


a Hl and Mr. Green, who ſhewed 
cauſe, argued, that this was not diſtinguiſh- 
able from the common caſe of a ſurviving 


partner, who is ney liable to n. 5 
debts. 


M bs Wallace, | 


Partnerſhip-wnar. rx 
Mr. Wallace, Mr. Newnham, Mr. Dun- 
' wing, and Mr. Wheler, contra, in ſupport of 
the rule, contended, that this tranſaction was 
not within the compaſs of the partnerſhip, 
which was for the purpoſe of carrying on the 
| prog > of attornies only ; not that of ſcriven- 

A money ſerivener is a perſon who're- 
ceives money for the purpoſe of deriving 
ſome advantage from the receipt of it. But 
a mere conveyancer, as ſuch, is by no means 
a money ſcrivener. His buſineſs is only to 
draw deeds and writings for the transfer of 
property from one man to another; and his 
profit ariſes from his bill of fees and charges 
for ſo doing.” The two branches, Werne, - 
though it may happen that they are ſome- 


times exerciſed' by the ſame perſon, are in 


themſelves totally diſtinct and ſeparate. if 
ſo, che fact of their being united in the 
partnerſhip carried on between the defendant 
and Dadley, ought to have been proved 
| whereas the reverſe is the truth of the cafe. 
For it is. admitted they took no procuration 
money, and there is no- evidence of any pro- 
fit from the money in their bands. On rhe 
contrary, all that Chambers received, was 
punctually paid over-to Bindley : that alone 
therefore would be an anſwer to the preſent 
gs . The * they gave, Were 


ſeparate; 


| WY Partnerſhip—wzar. 


Separate; not, © for partner and ſelf;” but 
« for which I promiſe to account.” In ſhort; . 
the whole of the tranſaction was entirely 
| foreign to the partnerſhip, and what each did, 
plainly ſhewed he conſidered the part he took 
in it, as his own ſeparate act and deed only. 
Therefore, they prayed the rule — be 

made abſolute. 


Land Mengfeld. Both parties in this 
caſe undoubtedly are innocent; and the loſs 
that will fall upon the defendant, if the law 
is againſt him, will be much greater than 
that which will be ſuſtained by the plaintiff, 
if he fails. It is indeed ſo hard a caſe upon 
the defendant, that every leaning of the 
Court would be in his favour. But the 
queſtion is, Whether, in point of law, this 
engagement with Dadley does not make 
Chambers anſwerable? 


To go by ſteps.— It is neceſſary to ſee ö 


what the buſineſs was, which Dadley carried 


on alone, before his connection with the 
defendant in the year 1776. By admiſſion 
of the counſel on both ſides, it was the buſi- 
neſs of any attorney and conveyancer. By 
proof in the-cauſe, it appears to have been 


à great deal mare. For * . 


ments, 


Partnerchip— wur. 13 
ments, though the nature of them is not par- 
ticularly mentioned. He had alſo agencies, 
and was clerk to a navigation. But there is 
no pretence that he ever received procuraticu 
money. The buſineſs of conveyancing, in 
the very nature of it, as carried on in the 


country, is this: Where there is an attor- 


ney or counſel of credit, they receive money 
to place out upon ſecurities; and perſons 
who want to borrow, as well as thoſe wha 
want to lend, apply to them for that pur- 


poſe. Their profit ariſes from having the 
money in their hands, before it is laid out 
upon the intended ſecurities; and from theit 
fees and bill: of charges upon the conveyances 


they draw. It is not diſputed but that this 
was the nature of Dadicy's conveyancing 
buſineſs: He did not act however as a fcri- 
vener, who ſometimes does not touch the 
money; but who in all caſes gets procura- 
tion money. There is no proof of any tranſac- 


tion of that kind ; nor indeed is it cuſtomary 


for attornies, like him, to do ſo; for they get 
profit enough without it. I remember a caſe 


| before me of a perſon who was truſted re 


the amount of many thouſand pounds, in 
the manner I have ſtated; and that is the 
nature of che buſineſs. This was the buſi- 
neſs of Dadley, before the partnerſbip. Let 
I | = | 


14 Partnerſhip—waar. ' 
us ſee then what was the nature of the part- 


nerſhip, afterwards entered into, between 


Dadley and the preſent defendant ; whether 


it was a general partnerſhip in all Dadley's | 


buſineſs, or confined to one particular branch of 


| it only; for to be ſure, there may be ſuch a 
_ confined partnerſhip. The evidence as to 
this point conſiſts in the heads and terms of 


an agreement entered into between them, 
which were afterwards extended and reduced 
into form. From them it appears, there 
was no particular reſtriction; it was not to 
be confined to. ſuits, nor to conveyancing 
only, but they were to be partners in the 
buſineſs which Mr. Dadley carried on. Each 
was to be worth a certain ſum. The profits 
are ſtated at 800/, Then it is agreed that a 


Proviſion ſhould be made for the family of 
which ever of them ſhould happen to die 
firſt, And then comes the following clauſe, 
at the end, which, though not taken notice 


of by the counſel on either ſide, is very 
material indeed upon this occaſion. My 
object, in examining it particularly, was to 
ſee whether it contained any reſtriction. 
The clauſe is this: Note, this ſcheme of 
partnerſhip is intended to include all Mr. 
Dadley's preſent and future practice and ap- 
pointments, luch as agencies, navi vigation clerk, 


Oe. 


* 
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Sc. but not to extend to any public office or 

place, which may at any future time be 
given to either of the parties.“ The only 
reſtriction therefore is that; or, more pro- 
perly ſpeak ing, it is the only exception to this 
general partnerſhip. Thus the partnerſhip | 
commences, without waiting for articles ; 
and from that time, the buſineſs was carried 
on in partnerſhip. One branch of that buſi- 
neſs, was conveyancing. Incident to convey- 


upon ſecurities. Receiving it from the lender 


ancing is, the receiving of money to place out 


to advance to the borrower, and acting for = 


both parties reſpectively. From that, the 
profit ariſes; not from procurution- money, but 
from the money laying in their hands before 
it is placed out, from the charges and fees 
for drawing and engroſſing the conveyances. 
The facts then are ſhortly theſe :--- The 
plaintiff Willet, wanting to place out a ſum 
of oo l. applies to the office without 
making any diſtinction between the two 
partners. The firſt ſum he advances is 
1801. This he pays to Chambers, who gives 
a general receipt for it, not expreſſing it to be 
for Dadley, or for what, or whoſe uſe; but 
making himſelf accountable for the amount 
on demand. He receives it therefore, as 
the principal, not as the agent of Dadley: and 
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it is admitted he knew the uſe, by placing is WF 
out upon the ſecurity for which it was put 
into his hands. The next ſum, which is 

300 J. is paid by the plaintiff to Dadley, who 
teceives it exactly in the ſame manner as 
Chambers did the former ſum ; as principal; 

and gives a receipt for it, not as for ſo much 

money to be placed out, but as a ſum for 
Which he was to be accountable; The two 
ſums together, come within 20 l. of what was 
wanted upon the ſecurity, Afterwards the 
bill for conveyancing is brought in. Hughes 
being the original mortgagor, if he had not 
deen a fiftitious perſon, and had wanted a 
further ſum 'of money upon the aſſignment, 
be ſhould have paid the expence of convey- 
anecing. But the bill is brought in, to the 
plaintiff, and made out © debtor to Cham- 
bers and Dadley.” Chambers receives the 
money, and gives a receipt for it. In that 
tranſaction therefore, he is clearly conſi- 
dered as 4 partner, and the tranſaQion it- 
ſelf as i partnerſhip tranſaclion. If Dadley 
had received procuration-money, and that 

kind of dealing had been excepted out of 
the articles; or, if ſeparate accounts had 
been kept of the money got by theſe tranſ- 
actions, and it had all been ſet down to the 
profits of Dadley only, it might have varied 


1 b l 
the cauſe, would have been very glad to have 
given a direction in favour of the defendane, 


He ſuffers by the raſcality' of 'a min who 


had a very good character. I amn very forty 


for the defendant ; but upon this evidence T 


cannot ſay, — ana dra ak 
tion. 


SY . e 
bill included other buſineſs, — 
ꝙ—— OI 


Lord Manyfld faid, n 
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Per Curiam. Rule for a new til dif 
—_ 
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of a trade, ought alſo to bear his ſhare of the 

_ Joſs. And if any one takes part of the pro- 
fir, he takes a part of that fund on which 

| the creditor of the trader Telies for his pay 
ment. 


$0 all a man who advances money to 2 
trader, and becomes intereſted thereby in.he 
| C 


profits of the trade, oſtentimes makes him- 
ſelf a ſecret partner, though it does not in 
all caſes conelude him ſo. And Mr, Juſtice 
Blackſtone ſays, that the true criterion (when 
money is advanced to a trader) is to conſider | 
| whether the profit or premium is certain and 
defined, or caſual, indefinite, and depending 
on the .accidents of trade. Ia the former 
e in the latter a parenbip. 


y This diſtinQtion. ae fad aſe in the caſe 


dl Grace v. Smithr, Eafter term 15 G. 3. C. P. 


Here was an afſumpfit for goods ſold and 
delivered; and upon the trial, a | verdict 
vas found for the defendant. Davy moved 
for a new trial; the verdict, as he ſaid, being 
2 to Fw and evidence: 


5 Gro Chief Juſtice reported that this 
was an action brought againſt Smiths, alone as 
a ſecret partner with one Robinſon, to whom 
the goods were delivered, and who became 
bankrupt in 1770. That on the Zoth of 
March 1767, Smith and Robinſon entered 
into partnerſhip . for ſeven. e AS 3 


* Grace againſt Smith, Black. 998. 
„Ses Abbott v. Smith, 2 Black. 947. . 
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' vember afterwards ſome diſputes ariſing, they 


agreed to diſſolve the partnerſhip. 
ticles were not cancelled ; ber d ace 
was open and notorious, and was notified to 
the public on the 17th of November 1767. 
The terms of the diſſolution were, that all 


the ſtock in trade and debts due to the part- 
nerſhip ſhould be carried to the account of 


Robinſon only. That Smith was to have back 
4200 J. which he brought into the trade, and 
10001. for the profits then accrued, fince 
| the commencement of the partnerſhip: That 
| Smith was to lend Robinſon 40001. part of 


this 52007. or let it remain in his hands for 
| ſeven years, at five per cent. intereſt, and an 
annuity of 300 J. per annum for the ſame 


| ſeven years. For all which Robinſon gave a 


bond to Smith. In June 1768, Robinſon ad-. 
vanced to Smith 600 l. for two years pay- 


ment of the annuity and other ſums by 


way of intereſt, and gratuities, and other large 


ſums at different times to enable him to pay 


the partnerſhip debts, Smith having agreed to 

receive all that was due to the partnerſnip : 

. and to pap it's debts, but at the hazard of _ 
Robin. That on the 1ſt of Auguſt 1768, 


the demands of Smith were all liquidated. 


and conſolidated into one, viz. 5200 l. due 


to him on the diſſolution of the partnerſhip ; 


0». 1500. 


The ar- 


3 — 
1900 . for 1 remaining five years of the 
anguity, and 300 J. for Smith's ſhare of a 
ip: in all 7000. for which Robinſon gave 

bond to Smith, That on the 22d of Au- X 
1769 an allignment was made of all 
inſox's effects to ſecure the balance then 
doe to Smith, which was ftated to be 
10,0007. Soon after the commiſſion was | 
awarded. 


Dov for the plaintif inſiſted, that the 
| agreement between Rokinſon and Smith was 
either a ſecret continuance of the old partner- 
ſhip, or a ſecret commencement of a new 
one; being for the retiring partner to leave 
his money ig the viſible partner's hands, in 
order ta carry on his trade; and to receive 
for it twelve and a half per cent. profit, which 
could not be fairly done, unleſs it be under- 
ſtood to ariſe from the profits of the trade : 
and that he ought therefore to he confidered 
as a ſecret partner. And he relied much on 
. a caſe of Bloxham and Fonrarinier againſt. 
Pell and Brooke, tried at the ſame Sittings 
(7th of Merch 1775) before Lord Mangfeld 
in the King's Bench, as in point. © This 
was alſo : a partnerſhip for ſeven years between 


Broake and Pell; but at the end of one year 
_ agreed to be dillolved, but no diſſo- 
lution 


Jution was had. The agreement recited, 
that Brooke being deſirous to have the p rofits 
of the trade to himſelf, and Pell being defi- 
rous to. relinquiſh his right to the trade and 
Profits, it was agreed, that Brooke ſhox 
give Pell a bond for. 24%]. which Pell h ad 
brought into the trade, with intereſt. at. fiye 
23 which was accordingly done. An 
it was further agreed, that Brooke 
pay to Pell 2001. per annum for fix years, if 
Brooke ſo long lived, as in lieu of the profits 
of the trade; and Brooke covenants, that Pell 
mould have free liberty to inſpeR his books. 
Brooke became a bankrupt before any thing 
was paid to Pell. And this action being 
brought for a debt incurred by Brooke, in the 
courſe of trade, Lord Mangfdld held that Pell 
was a ſeeret partner. This was adevice to male 
more than legal imereſt of money, and if it 
was not a partnerſhip it was a crime. And it 
ſhall not be in the defendant Pell s mouth to 


lay, © 1s is uſury, and not a partnerſhip.” 


Gus and 4 ns the defendant argo— 
ed, that the preſent caſe is very diſtinguiſh- ' 
able from that of Bloxhem and Poll. Pell was 
to be paid out of the profits of the trade, 
as. appears from the covenant to inſpect be 
books, which cls, would be uſeleſs. His + 
-, Wy annuity 


7 


p wn; 


22 


annuity was 'expreſsly given, as and in lies 


of ole profits, Tr was contingent in ano- 


ther view, as it depended on the life of 
| Brooke, by whom thoſe profits were to be 


made, la our caſe the annuity is certain, not 
caſual ; it does not depend on carrying on 
the trade, nor to ceaſe when that is left off, 
but is due out of the eſtate 3 | 


1 is not a e dilemma, chat it 


muſt be either uſury or partnerſhip. It may 
be, and probably was, a premium for the 
good - will of the trade. Two thouſand gui- 
neas is no uncommon price for turning over 
the profits of a trade ſo beneficial, that it ap- 


pears to have been rated at 1000 J. to each 


Partner i in the ſpace of leſs than eight months. 


And whether that ſum is agreed to be paid 


at once, or by ſeveral inftalments, it is the 
ſame thing. Beſides, whether there be or 


be not a ſecret conſtructive partnerſhip, is a 
queſtion proper for a jury, who have here 


decided it on conſideration of all che cir- 
— 


De Grey Chief Tuſtice—The 4 EY 
is, What conſtitutes a ſecret ' partnerſhip ? 
Every man who has a ſhare of the profits of 
Cm ought alſo to bear his ſhare of the 

loſs, 


W Ape et es 
fit, he takes a part of that fund on which the 
_ creditor of the trade relies for his payment. 
Tf any one advances or lends money to a 
trader, it is not lent on his general perſonal 
ſecurity. It is no ſpecific lien upon the 
profits of the trade, and yet the lender is 
generally intereſted in choſe ofits; he relies 
on them for re-payment. "there is no 
difference whether that money be lent de novo, 
or oft behind in trade by one of the partners 
who retires. And, whether the terms of 
that loan be kind or harſh, makes alſo no 
manner of difference. I think the true cri- 
terion is, to enquire whether Smith agreed to 
ſhare the profits of the trade with Robinſon, 
or whether he only relied on thoſe profits, 
as a fund of payment: A diſtinction not more 
nice than uſually occurs in queſtions of trade 
or uſury. The jury have ſaid this is not 
payable out of the profits; and I think there 
is no foundation for granting a new trial. 


L Could Juſtice—Same opinion, 


Blackſtone Juſtice, ſame opinion. I think 
che true criterion (when money is advanced 
to a trader) is to conſider whether the profit 
or premium is certain and defined, or caſual, | 
7 C 4 indefinite 


ther vfurjous or not, is not material to the 
in the latter a partner ſpi 
The bead of Joſs' and proſit is not equal 
if the lender can receive only 


limited ſum for the profits of his loan, and 


yet is made liable to all the loſſes, all the 
debta contratted in trade, to any an 
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AVING, in the fortgoing chapter, 
| endeavoured to point out the nature of 
partnerſhip, and alſo the manner in which 
partnerſhip property. is poſſeſſed; I ſhall next 


proceed to inquire how a partnerſhip is con- 


Kituted, or what will make a pats 
as 4 partner. 


 Parmerſhip is conſtituted by azreement, 


which i is either expreſſed or implied, but, which 
muſt, be voluntary. between the parties, and 
ought, to be without fraud or deceit. ' The 
word agreement, is derived | from the Latin, 


aggregatio nentium, which ſeems to expreſs 


the joining together of two or more minds 


b ns Ts. . 


FEE: 


The Court of Oy in carrying 
egreaments into execution, - govern” them- 


mints. 


| n - 7 ?:8 3 * , 
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ab Partnerſhip— — 

£ So, that if two or more merchants join 
together in general trade, on for the perform- 

ance of any particular branch of buſineſs with 
mutual intereſts; in the profit and loſs, they 

are to be conſidered partners, being ſubject 

2 joint- traders. And although a Court of 

Equity will not in general enter tain a bill for 
a ſpecific performance of contracts for chat- 

elt, or which relate to merchandize, but leave 

it to law b; yet in caſes of partnerſhip, not- 

withſtanding i it is in relation to a chattel in- 
tereſt, a ſpecific Pros ought to be 


Were. 


Thus in the caſe of Buxton v. Lifton and | 
Cooper ©, where the defendants entered into an 
agreement | for the purchaſe of ſeveral timber 
trees, marked and growing at the time it 
vas reduced into writing; and, on the firſt 
of November 1 7742 che following : memoran- 


eee 


4 Matthew Lifter and John Cooper have 
agreed with Tefeph Buxton for. the pur- 


"1b fir % Taboll dat in Cad x. PER ny 570. 


decree a ſpecific performance ig. the caſe of a chattel, 

but Lord Maccleyfield reverſed it, and it has been the rule 

do of the Court ever fince, not to rotain ſuch abill. 
| 5 3 Ack. 383, 384. 


te chaſe 


deu confiieated.. 27 

.* chaſe. — parcels of 
wood, conſiſting of oaks, aſhes, elms, and - 
2 which are numbered, figured, and 
< cyphered, ſtanding and being within the 
« rownſhip of Kirkby, for the ſum of 30504. 
2 at ſix ſeveral payments, every 
« Lady-day, for the fix following years; and 
Liter and Cooper to have eight years for 
< diſpoſing of the ſame; and that articles 
of agreement ſhall be drawn and perſected 
* as ſoon as conveniently may be, with all 
< the uſual covenants therein to be inſerted. 


© concerning the ſame.” Fins 


| Lord Chancellor Herdwicke d. The me- 

b appeared not to be the final con- 
tract, but was to be completed by ſubſequent 
articles. I am doubtful, ſays he, whether 
ar law the plaintiff would ere 
this was an incomplete agreement. 

ſuppoſe two partners ſhould — Sen, 
agreement as in the preſent caſe, to carry on 
2 trade together, and that it ſhould be ſpe- 
_ Cified in the memorandum, that articles 
ſhould be drawn purſuant to it, and before 
_ they are drawn, one of the parties flies off, 
I ſhall be of opinion, upon a bill brought by 
the other in this Court, for a ſpecific per- 
formance, that notwithſtanding it is in rela- 


tion. — inverdity yet * 
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To. conſtitute a regular partnerſhip there 


muſt be an expres agreement, or contract 


| berween the parties, capable of being deter- 


mined legally by it's expreſſive form d, for if 
no expreſs agreement has been made by the 
partners concerning their ſhares of profit and 
Joſs ; the loſs muſt: be equally borne, and 
the proſits muſt be equally divided. But, if 
any particular agreement has been made, it 
muſt be . obſeryed;;. for it was never yet 
doubted, but that the covenant would he 
binding, if two perſons ſhould agree, that 
two ſhares of the profit and loſs ſhould be- 
long ta one F 
r 


Ir is alfo a ferded pointe, chat, 3 
expreſaly mention their ſhares in one reſpect 


4 Here's Diſcourle de n . 5 9 
mentat. ot: oh 


. „ 26. 3 86 


nee ee 
in regard to loſs, their ſhares of that, which 
zs omitted, ſhall be the fame as of that which. 
is mentioned. 8 


te ea -: is edn: Fa 
attention ſhould be paid to the form and fub- 
ſtance of the ſeveral covenants in the inden- 
tures of co-partnerſhip, becauſe” upon ſuch 
covenants all the future convenience at leaft, 
of the ſeveral partners muſt depend. But if 
there be no articles of co-partnerſhip between 
two or more perfons, who agree between 
themſelves to take jointly the profits, and 
bear equally che loſs, in any trade, ſtill, cack 
and all of them ſhall be liable as partners, 
with reſpect to ftrangers, or the world; and 
vpon this plain principle, that ſuch ſtrangers 
or third perſons give eredit and truſt to the 
general profits of the trade, and conſequently | 


W boch, or alt the perſons, panticipating'of 
concerned in it, as if they were partners. 


1 Is 1726 a partnerſhip was Carried on be- 

| pween Sir Thomas Mackworth, General Stew- 
art, Parry, Hind and Briggs", for the making. 
0 „ Metcalf, and the Royal Exchange Aﬀurance Com- 
pany: . e, 7% Barnard. 343. 
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30 f dnnn | 
and manufa of braſs and-copper. . In 


| that ſame year 3 became a bankrupt, 


and Sir Thomas Mackworth bought his ſhare 


in the partnerſhip ſtock. In the ſame year 


Sir Thomas Mackworth made an aſſignment 


to George Robinſon of the fourth part of this 


ſtock, in conſideration of 100 J. But it was 
ſworn that George declared, that the intention 
of his taking this aſſignment was not to be- 
come a partner in this buſineſs, but only that 
the aſſignment ſhould ſtand as a ſecurity for 


ſuch ſums ef money as he ſhould advance to 


Sir Thomas ; and Sir Thomas ſwore, that the 
intention of this aſſignment was not, that 
George ſhould become a partner, but that he 
made it him merely for the purpoſe of giving 
him a vote at the meeting of the partners, in 


order that the deſigns of Sir Thomas in carry- 


ing on the works of this partnerſhip might 


be the better completed. And indeed 1007, 
did not ſeem to be near the value of a fourth | 


part of this partnerſhip ſtock. | 


In 1729 Sir Thomas went to Paris, and 
whilſt he was there he received a letter from 
George, giving him an account of ſome ſucceſs 
in this trade. Sir Thomas wrote him a letter 


in anſwer to it, giving him ſome directions in 


what manner he would have the works carri- | 


N. , * © , ed 
_ dF 


a -© 


pow contitured 31 
ed on; and there he mentioned this expreſ- 


fion, A profit to, ourſelves, alluding to no other 
. pum. in the letter but to himſelf and George, 


On the 25th of May 7 an agreement 
vas entered into by George with Sir Thomas 
to the following effect; © I do promiſe to be 
« accountable to Sir Thomas Mackworth in | 
« profit and riſque, for a balf in the under- 

ee taking of carrying on certain copper works; 
ce ſuch profit and riſque to be computed from 
the 25th of March laſt paſt; and I do agree 
< to take ſuch half part of the ſtock as the 
* ſame has been eſtimated by the ſervants of 
Sir Thomas Mackworth. Signed George + 
* Robinſon. At the bottom of this paper 
writing there was another memorandum. to 
* effect; © Whereas George Robinſon has 


mentioned, I do hereby agree to the fame. 
« Signed. Thomas Mackworth.” After this 
agreement was made, receipts were given, 
wherein the names of Sir Thomas and George 
were mentioned, and ſeveral ſums were ad- 
vanced by George, in order to carry « on _ this 
trade, | | 


| Afterwards in the ſame year Sir Thomas 
made a purchaſe of ſome copper of Paz and - 
Bozalie, 


« ſigned an agreement to the purport before 


, 
Y * 
ol 
41 
<< A 
2 2 
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5 Bozalio, and | ade OOTY 
/ faf, They fore, That they underſtood it, 
chat he made this purchaſe of them on his 
= oon private account. However, the receipt 
= 8 e eee and compa- 
7 This co was put into a warehouſe 
—_ e ir Thomas ; and John Robinſon, 
_ 


who was brother to George, and ſervant to 
Sir Thomas, went into Scotland: whilſt he was 
—_ . -- there George got the key of the warehouſe 
pom Joby, and pledged this copper to the | 
oo Ry Eicbonge Mirae Crmpey for eo. 
due upon this pledge not being paid at the 
time agreed upon, the pledge was ſold, and 
there remained in the hands of the Royal Ex- 
change Aﬀfur ance Company five hundred forty- 
five pounds, 1 what ſatisfied their debt 
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In 1731 George ND a bar 
| under chat commiſſion the aſſgnees to 
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| poſſeſſion of the copper- works before men- 
noned, .. | = 
In 1732 Sir Themes dd to the Court 
by petition, ſetting forth, © That for eight 
« years before he had been ſolely poſſeſſed of 
© thoſe copper-works for his own benefit, and 
» that George had no intereſt in them.“ 
Whereupon he prayed, that the Court would 
relieve him concerning the ſeiſure beſore 
mentioned. Upon that petition affidavits of 
feveral witneſſes were read, both on the part 
of Sir Thomas, and 4 on 2M of 


the aſſignees. 


I ehe which was "mate an this peti- 
tion was, that an iſſue ſhould be directed to 
try, whether Sir Thomas and George were 
partners. in theſe works, or not. But chat 

WW | 


The preſent bill was * by Metcalf, 
and others, the aſſignees under the commiſ- 
ſion, againſt the Royal Exchange Aſſurance 
Company, againſt Sir Thomas, George, and In- 
gram, praying, that an account might be 
taken between the aſſignees and Sir Thomas, 
and that the 545 I. might be paid to the plain- 
riffs, or at leaſt Placed to the partnerſhip ac- | 
23 D count, 


34 _ *  Pattnerſhlp— 

count, and that the plaintiffs might be allow 
ed to retain the benefit of the 800 J. South- 
Sea annuities, in caſe Sir Thomas ſhould appear 
to be indebted to them. on the balance of the 
account. Sir Thomas in his anſwer to this 
bill ſwore, amongft other things, that he could 
not ſet forth whether there was a partnerſhip 
between him and George, or not; the queſtion 


relating to that matter ariſing from the con- 
ſtruction of certain N in vriting. 


— late was another bill brought by Sir 
| Thomas againſt the Royal Exchange Aſurance 
Company, ard the perſons whom they fold the 
copper to was made by them in an unfair 
UOTE, 40d A en Eren u this ae 
edunt. 


Lord Chancellor ſaid; That there were two 
queſtions proper for conſideration; iſt, whe- 
ther Sir Thomas. Mackworth and George Robin- 
ſen were partners? And Adly, ſuppoling they 
were partners, what ſhare in the trade they 
| were euch of them to be conſidered to have? 
With regard to the firſt of theſe queſtions; 
his Lordfhip ſaid it was extremely plain, chat 
they were partners. Whether they were fo 
from the year 1726, is not fo clear. But chat 
they were ſo from the year 17317, to the time 
WE 6) 6 | — | of | 


- 


dot banned. 33 
of the bankruptey of George, is plain and ma - 
nifeſt. The agreement which was entered 
into between them in 1731, bears date the 
25th of May in chat fame year. The purport 5 


ok the agreement is, I do promiſe to be ac- 


< countable to Sir Thomas Mack worth in pro- 
te fit and riſque for @ balf in the undertaking of 
« and carrying on certain copper -works, ſuch. 
« profit and riſque to be computed from the 25th 
&« of March laft paſt. And I do agree to take 
« ſuch balf part of the flock as the ſame has been 
« eftimated by the ſervants of Sir Thomas 
* Mackworth. Signed George Robinſon.” 
At the bottom of this paper- writing, there 

was another memorandum to this effect: 
* J/hereas George Robinſon has figned an 

© agreement 0 the purport before mentioned, 'T 
&« do bereby agree to the Jame. — Thomas 


pe N 


— hi 5 — purports, that Sir 25 
mas and George were to be partners in moie- 
ties. And after this writing was ſigned, it 
appears that receipts were given, wherein the 
names of Sir Thomas and George were men- 
tioned; and ſeveral ſums appeared to have 
| been advanced by George, in order to carry on 

his trade. After this writing was figned, 

George n Ty 

D 2 tion 


36 . Partnerſhip 
tion to the Royal Exchange Aſſurance Company | 
for 2700/1. and that tranſaction ſhews like- 
wiſe that he acted in the trade as a partner. 
Nor does Sir Thomas take upon himſelf by his 
| anſwer, to deny that he was a partner. His 
being a partner, or not, was a matter of fact 
which Sir Thomas could not but know. But 
inſtead of anſwering to the fact, he chooſes to 
ſay in this manner, That he could not ſet 
« forth, whether there was a partnerſhip be- 
<« tween him and George, or not, the queſtion 
© relating to that matter ariſing from the 

_ « conſtruKion of certain inſtruments in wri- 
ting. The next queſtion is, what ſhare i in 
the trade they were each of them to be con- 
ſidered to have? And his Lordſhip's opinion 
was, they were each of them intitled to a 
moiety. The natural import of the agree- 
ment which was entered into in May 17 34 
ſhews this. It is. a mutual agreement be- 


tween Sir Thomas and George to become part- 


ners in moieties, and conſequently it is an 
admiſſion under the hand of Sir Thomas that 
he had'a power to let George into a moiety of 
this trade, How the other partners went out 
. does not appear, but at is pretty plain that 
.there was ſome alteration in the intereſt of 
the partners, which occaſioned this new agree- 
ment between Sir Thomas and. George. Aſter 

this, 


bow conflituted. 


7 
this, receipts were given in both their names; 
if the other perſons had continued partners at 
this time, their names would have been made 
uſe of in the receipts, as well as the names of 
theſe perſons, or elſe the receipts would have 


been given generally on the behalf of one of 
them and company. And what makes an 
end of this matter 1s the petition of Sir T- 
, in 1732, By that petition he expreſsly 
ſets forth that George and he were partners, 
and that they had been ſo for eight years to- 
gether. Howeyer it has been urged that this 
is not ſo clear a point, but that it ought to 
be tried in an iſſue, eſpecially as there has 
been an order already made for that purpoſe. 
But his Lordſkip's opinion was, that there 
was no occaſion to direct an iſſue about it. 
He ſaid, upon. the evidence laid before him 
he had no doubt concerning it. The matter 
now appears more plain than it did i in the year 
1732. That order appears to have been 
made merely on reading certain affidavits ; 
but now exhibits are produced, which. makes 
the matter more clear. .. The conſequence is, 
that upon the original bill the 545 l. muſt be 
directed to be brought into the partnerſhip 
account; but as to the 800 J. Soutb- Sea annuĩ- 
dies, there js no ground to allow the plaintiff 
ts retain any benefit of that, that being a mit- 
ad ter 


„„ Pan eee 
ter in its own nature not proper for ſuch 4 
retainer ; for which reaſon that part of the 
bill muſt be diſmiſſed, but without cofts. 

With regard to the other bill there is no foun- 
dation for that, there being no proof made, 
that the Yale was in an unfair manner; that 
bill therefore muſt be diſmiſſed with coſts. 
Arti ſo his Lordſhip was to decree 
W b | ; 


7 the ſatie U in order to 5 conſis 

tute à partnerfhip, and to make a perſon lia- 
ble as a rtner, Lord Mangfeld held, in the 
cafe of 'Hoare and others 'againft Dawes and 
another g, that there muſt be an agreement 
between him and the oſtenſible perſon to ſbare 
in all rifques of profit or lofs,-or he muſt have 
permitted the other to uſe his credit, and to 
hold . out as e with — 


This wis an action for aer and 9 
after à verdict found for the plaintiff, a rule 
for a new trial was obtained, and the facts ap- | 
peared to be as follows: That the plaintiffs, 
who were bankers, had advanced a'forn of 
indney oh certain tea-warratits of the Ef- 
India Company to Contenier à broker, who 


depoſited the tes-wartants with the plainciff 
"4 thing 371. 5 5 


as 2 ſecutĩty, and alſo gave them his note 
of hand for the ſum advanced. He had been 
employed by a number of perſons, of whom 
the defendants: were two, to purchaſe a lot of 
tea at the Ea · India Company s ſale, of which 
they, (together with himſelf), were to have 
ſeparate ſhares, the lots being in general, too 
large for any one dealer. The practice at 
ſuch ſales is, for the Company to give a war- | 
rant, or, warrants, to the broker or purchaſer, 
_ for the delivery of the, quantity of tea pur- 
time of the ſale, 25 J. per cent. is advanced, 
and is forfeited, unleſs the whole is paid on the 
third, which js, the Jaft, day of payment. If 
paid ſooner, allowance is made for prompt 
payment, The warrants are often pledged, 
and money raiſed upon them; generally con- 
ſiderably leſs than the ſuppoſed: value of the 
tea. It happened however, in this inſtance, 
between the time of the depoſit of the war- 
rants with the plaiatiffs, and the time when 
the payment was to be made at the India 
Houſe, that the value of the tea ſunk ſo much 
2 to be conſiderably under the amount of the 
ſom advanced. The broker, in the mean 
time, had become a bankrupt, and had in- 
' formed the plaintiff who his employers were, 
all of whom, except the defendants, were 
2881 D 4 | ſince 
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40 Partnerſhip— 
fince either dead, or become bankrupts. 


The ſhares of the defendants'were to be two 


ſixteenths of the whole lot. The ground of 
the action was, that all the employers of the 
broker were to be conſidered as partners, and 
Jointly and ſeverally liable for the whole. 
The defendants owed nothing upon their own 
two ſixteenths. There was not any joint 
concern in the re- diſpoſal of the tea. The 
defendant produced ſeveral bankers and bro- 
kers, (of whom Contenier was one) who ſaid 
they had had frequent tranſactions of this ſort, 
(it being a very uſual ſpeculation) and they 
always underſtood, that the only ſecurity was 
the pledge, and the perſonal ſecurity of the 
broker, unleſs where the principles were en- 
quired after, and declared, which was very 
rarely done. That, as the practice was to 
advance conſiderably under the ſuppoſed va- 
hue of the tea, and it was alſo uſual to ſtipu- 
late, that, if the money was not re- paid within 
a certain time, the lender might ſell, the war- 
rant-was of itſelf a general and ſufficient ſecu- 
rity. Contenier ſaid that tea - warrants were 
conſidered as caſh, and paſſed by delivery. 


(the plaintiffs having, af frf, reſted their caſe 
on the fact, that there were perſons behind 
the curtain, for whom oy ag acted), to 
witneſſes 
4 


7 — | 4 N . * 
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how conftituted. a 


_ witneſſes were called. One of them, one 
Cartony, a tea-dealer, ſwore, that a broker 


had once borrowed ſome money for bin on 
tea-warrants, from the - plaintiffs, and that 


the value of the tea having fallen under the 


fum advanced, andthe broker having failed, 


he had paid the difference, conſidering him- 
ſelf as liable. The other was a perſon who 
had alſo dealt in tea, and in loans of this 


| fort, and he ſwore, that his idea had always 


ſaid, he never knew. any loſs happen, nor. 


— W the brokers 


e e at fiſt, 
as a caſe of dormant partners. The law with 
reſpect to them is not diſputed, viz. that 


would otherwiſe receiye uſurious intereſt 
without any riſk. ;. but, towards the end of 


the cauſe,” che nature of the tranſaction, and 


of theſe loans, was more clearly explained, 
and I vas ſatisfied with. the verdict, and am 
now confirmed in my opinion. The evidence 


. of Cartomy is irrelevant, becauſe he ſaid the 


broker borrowed the money for bim; and be- 
ſides he did not diſpute the demand. Is. this 
- p | a part=- 


were liable; but, upon croſs-cxamination he 


they are liable when diſcovered, becauſe they 


— — 


4 partierſhip between the buyers? I thin 
it is not, but merely an undertaking with the 
broker by each, for à particular quantity. 
There is: no undertaking by one to advance 
money for another, nor any agreement to 
ſhare with one another in the: profit or loſs. 
The broker undertakes to buy und ſell, but 
makes no advance without the ſecurity of 
the tea-warrants, which are confidered ' ag 
caſh, and paſe by delivery, like Eaſ- India 
bonds. Theſe warrants are pawned with the 
lender, böt the broker has no power to 
pledge the perſonal ſecurity of the principals. 
He cannot ſell the warrants; and borrow more 
money on ſuch perſonal ſecurity. It makes 
no difference, whether ſpecific tea, or the 
warrants, are deſivered at the fale. It would 
de moſt dangerous; if the credit of a perſon; 
who engages” for a fortieth part, for inſtance; 
| ſhould be conſidered as bound for all the 
other thifty-nine parts. Nen ber in fadere 
veni. The witneſſes did not merely ſpeak 
to opinion, but to matter of fact, and their 


own dealings. They ſaid, the money s 


lent to the broker alone. Sometimes, in- 
deed, lenders have required to know the 


ptincipals; they did not truſt the broker 


alone; but all others wW9/ᷓ do not aſk after 


the ee The note is given as 4 
colla- 


pow contiltutes 


of the warrant, not in the character of a part- 
A a "On for 
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| The plaintiffs had no reaſon to conſider the 
broker as a partner with the other perſons, 
for though. he had a ſhare, he did not act or 


appear ah a. partner, nor were they partners 


as among themſelves. They had never met 


or contracted; together as partners. If this 
ttanſaction were ſufficient- to conſtitute a 


partnerſhip, a broker wovld have it in his 
power to make 500 perſons. partners, who 
had never ſeen tor heard of one another, or 

might at his pleaſure; convert his principals 
into partners, or not, without any authority 
from them, dr e war- 
rants h. £2; SU ; 


| The rule „ Sichatged. 0 


. b Jn thiscaſe the plaintiff had firſt filed a bil in equity, 
| which was diſmiſſed with coſts, the Lord Chancellor 
being of opinion, that it was TROP a queſtion of law. - 


And 


43 
eollateral ſecurity perſonally by the holder 


FD = 
. 
* 
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the caſe of Grace v. Smith i, to be eſſential to 


annuity and intereſt was certain and indepen- 
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And if money be lent to' a trader by a 
partner who retires from buſineſs, at legal 
intereſt, with an additional annuity for. a 
certain term of years, it is not to be conſider- 
ed a continuance of the partnerſhip, ; 
under ſuch circumſtances, it was held, in 


make a perſon ſubject as a partner, t 
intereſted in the profits; that is, that t 
vantages Which he derives from the trade are 


be is 


caſual, as depending on thoſe profits; for if 
| they are certain and defined, he is not a part- 


ner, as here, where the defendant had been 


partner with one Robinſon, but the partner- 


ſhip being diſſolved, the defendant agreed to 
jet a ſum of 40001. remain in Robinſon's 
Hands at legal intereſt for ſeven years, and to 
receive befides an annuity of Joo!. per annum. 
for the ſame time; all of which was ſecured 
by | Robinſon's bond. It was held that this 
ſhould not make the defendant a partner, 
and ſubje& to Robinſon's contracts; for he 
had no concern with the buſineſs, and the 


But in Bloxam v. Pell, Sittings Hil. term 
1775. and which 3 is cited in Black, Rep. 999. 


Ia . 12 Black Rep. 998. 
where 


bow tontituten. 45 


where the defendant had been partner with 
one Brooke, and they agreed to ſeparate, and 


Brooke agreed to give him his bond for 2485. 
with intereſt, which ſum had been brought 
by the defendant into trade, and an annuity 
of 2001. for ſeven years, if Brooke ſo long 
lived, as in lieu of the profits of the trade 3 
and the defendant had at all n to 
inſpect Brooke' $ books. 55 


The defendant was kind to be a part- 
ner and liable; for the charge had reference 
to the profits, it was caſual as depending on 
Brooke's life, and his right to inſpect te £ 
b mn 


0 i the n e Ke 60 be. 


we intereft of the party in the profits, and it 


alſo appears to be neeefſary, in order to 
.charge a perſon as partner on the ground of 
ſharing in profit and loſs, to ſhew they were 
concerned not only in the joint purchaſe, but 
1n the Joint fale; that is, that their intereſt 
ſhould continue joint till the time of the fale, 
when the profit and loſs would be aſcer- 
. tained. A man entering into an agreement 
and aſterwards ſubdividing his beneficial in- 


tereſt under it, among others, is alone liable 


to the * and the ſub · contract 


does 


9 
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does not conſtitute” a partnerſhip. Thus in 


Cvope v. Eyre k, where an action was brought 
by the plaintiffs, who were the owners of a 
Greenland ſhip, againſt the defendants, upon 


nn agreement to purchaſe © cargo of oll. 


The declaration ſtated, chat on the 29th of 
Auguſt 1786, the plaintiffs ſold the cargo to 
the defendants, at the rate of 20 J. per ton, 


to be received as ſoon as it was boiled and 


ready. That by way of collateral ſecurity, 
two bills of exchange were « in the 


Bis of the plaintiffs" one of which was ac. 


| cepted by the defendants Eyre, Atkinſon and 


Walton.. That the ſale being ſo made, and 
it being expected that the defendants would 


not rake away the oil purſuant to the terms 


of the ſale, it was afterwards agreed between 


the. plaintiffs and defendants, by the name of 


Benjamin Eyre and Co. that the plaintiffs 


ſhould keep the oil in their poſſeſſion, till the 
uſt of January following; and if the defend- 
ants did not pay for it on or before that day, 
the plaintiffs were to be at liberty to autho- 
riſe the broker to re-ſell it at the beſt price 
he could get; and if upon ſuch re- ſale, the 
oil ſhould not produce 207. per ton, with 


all charges, the plaintiffs ata en 


H. Black. Rep. 37. 1 4 
"IR 


* | 4 


| hots eoiſtivhted. 20 
difference of che price, ot of the bills placed 
in their hands as a collateral Ncurity. "The 
declaration then ſtated, that the defendants 
neither paid for the oil, or took it away, aul 
therefore the plaintiffs authoriſed the broker 
to re · ſell it. That the deficiencies upon'the 
re-ſale amounted to 400 J. beſides brokerage, 
c. 1007. and that the bill of exchange ac- 
cepted by the defendants was preſented to 
them for payment, and refuſed. Before this 
action was brought, Eyre and Co. had become 
bankrupts, It appeared in evidence on the 
trial, that on the 24th of Auguſt, 1786, che 
defendants, Eyre for himſelf and partners, who 
were Atkinſon and Walton, general merchants, 
Heatterfley for himſelf and Stephens, who were 
oil-merchants, and Pugh for himſelf and ſon, 
ho were alſo oil- merchants, agreed to pur- 
chaſe jointly as much oil as they could pro- 
cure, on a proſpect that the price of that 
"commodity would riſe; that Eyre ſhould be 
the oſtenſible buyer, and the others ſhare in 
His purchaſe,” at che fame price which he 
might give. Hatterfley and Co. were to have 
one-fourth, Pugh one fourth, and Eyre and Co: 
the remaining moiety. That they bought large 
quantities of oil, belonging to other ſhips, and 
_ other traders, befides the plaintiffs, in the name 
| 3 and Co. That Hetter ley and Pugh oc- 
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48 Partnerſhip—, 
caſionally came forwards, and gave directions 
as to the delivery of the oils, and otherwiſe in- 
terſered in the tranſaction; and alſo made ma- 
ny declarations, that they were all jointly inte- 
reſted in the different purchaſes, and that there 
was a general concern between them. On 
the part of the defendants it was inſiſted, that 
the contract of ſale was made between the 
_ plaintiffs and Eyre and Co. only; and that the 
agreement entered into between themſelves, 
vas only a ſub- contract, and did not confti- 


tute a partnerſhip; and the learned Judge 


vho tried the cauſe being of the ſame opini- 
on, directed a verdict to be found for the de- | 
fendants, which was accordingly done. The 
| plaintiffs therefore moved the Court fora 
new trial, on the ground of miſ- direction; 
and after the caſe had been fully argued, the 
Court refuſed to grant a new trial, being of 
opinion, that the. verdi& was proper. For 
as this was an action on a contract of ſale, the 
vendor can have no-remedy againſt any per- 
ſon with whom he has not contraſted, un- 
| leſs there be a partnerſhip, in which caſe all 
the partners are liable as one individual. It 
. was juſtly obſerved, that a ſecret partnerſhip 
can be no conſideration to the vendor, though 
for reaſons of policy and general expedience, 
the law is poſitive with reſpect to the ſecrsr 
| | partner, 


* 
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how. conſtituted. 


* 
partner, that when diſcovered he ſhall be lia- 
ble to the whole extent. In many parts of 
Europe limited partnerſhips are allowed, pro- 
vided they be entered. on a regiſter; but the 
law of England is otherwiſe, the rule being, 
that if a partner ſhares in.advantages, be alſo 
ſhares in all diſadvantages. In order to con- 
ſtitute a partnerſhip, a communion of profit 
and loſs is eſſential: and the ſhares muſt be 
joint, though it is not neceſſary that they 
ſhould: be equal. If the parties be jointly 
concerned in the purchaſe, they muſt alſo be 
Jointly concerned in the future ſale; other- 
wiſe they are not partners. In the preſent 9 
caſe, Eyre wis a mere ſpeculator, and the — 
other defendants were to, ſhare in the pur- 
Chaſe, but were not jointly intereſted in any 


ſubſequent diſpoſition of the property. Though 
they may by other purchaſes have concluded 
themſelves as to ſome particular vendors, yet 
in the tranſaction in queſtion there was not 
that communion between them, which is ne- 
ceſſary to make them partners; their agree | 
ment was a ſub · contract, which. may be exe- ; 
cutory; as it was to ſhare in a purchaſe to 
be made. The ſeller looked to no other ſe- 
curity than Eyre and Co. To them the cre . 
dit was given, and they only were liable!. 
1 H. Blac. 37. 


3 
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"Joan 3 ip, there ſhould be 
a moral n in each individual, of 
performing what is undertaken on behalf of 
the whale; and ſince the very baffs upon 
which ſuch a parenerſhip muſt be founded, is 
the principle of mutual juſtice, fo muſt alſo 
the advantages, or diſadvantages ariſing from 
ſuch i implied agreements between the parties, 
| be determinable atone to the rules 
of equity, and not ſubject to the expreſs ſorme 
of law. Neverthelefs the cuſtoms of mer. 

Chants in this country, are univerſally adhered 
to on deciding upon differences between part. 

Hers of this deſcription; becauſe thoſe very 
cuſtoms aim at the prevention of wrong, and 
are themſelves founded pon the very fame | 


According to the cuſtom of Evgtand, if 
two joint merchants occupy their ſtock, goods 
and merchandize in common, to their com- 
mon profit, one of them naming himſelf a 
| Son Fg ſhall have an account againſc che 
other, naming him a merchant; and ſhall 
charge him as receptor denariorum, Co m. that 

is, as receiver of the money of him N. from 


whatever cauſe and contract it ſhall redound 
966. ETA, as 


| ®m Co. Litt. 172. lib. Intrat. *. . 
a 2 F. N. N. 127. D. Go 


may 
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en 82; 
plaindff declares upon che © meme | 
merchants, &c. that if two 2 hyp 
e 
miſe to pay it at certain days, that any or ei- 
ther of them may be charged fingly ; and then 
| ſhewed the account, that A. and B. were 

found in arrears ſo much, &c. and promiſed 
to pay it at certain days, but did not, and thę 

plaintiff brought his action againſt 4. . 
ang reſolved that it lar. 


„ A ts Rk 88 
tor, and one dies, leaving an executor, this 
| executor and the ſurvivor cannot join in an 

aRtionagainft the factor p; for though he duty 
does not ſurvive, yet the remedy does; and 
therefore on recovery, he mult be accounta- 
WORN rs = 


| may be made | 


Mn - 


H. 7. 16. bs” | 


Nor can, an executor and the ſurviving 

merchant be jointly ſued, becauſe the firſt is 
© 2 Rofl's Abr. 702, 703. K 

r SK. „. | 

4 Martin v. e. 
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© be charged Joi cin, ad the her 
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- In an implied perde by the cuftorn 
of England, one of two joint-traders accepts 
a bill f, drawn on both for him and partner, 
it binds both if it concerns the trade; but 
otherwiſe, if it concerns the acceptor only ir in 

a diſtin intereſt and teſpect. 5 | 


\ 


But, t if a fator of an ne Com- 
pany draw a bill on ſuch Company, and any 
member accept it, the acceptance ſhall not 
bind the Company, nor any other member 
of it, becauſe it is a private act of the party, 
and not a . act of the Company. 


. if ten merchants, 
each in his individual capacity, employ one 


factor, and he draw a bill on all of them, N 
and one accept it, this ſhall bind him and not 


r Carch. 170, 171. 2 Lev. 228. 3 Lev. 290. 


8 Pinkney v. Hall, . Gibb. L. E. 117. 
118. Kyd, 19. PL 9 ' 


i Winch, 24, 28. it. 370. Moll. b. 2. c. 10. 
. 18, 19. 29. kd. Raym. 175. Salk. 126. 2 Salk. 
442. 3 Bac. Abr. 611. ' 5 Mod. 398. 12 Mod. 345- 
Hard. 485. Vent, 152. Lev. 198. 5 


the 


der A corporation, which has not. WP 
ſpecial | power expreſsly given for the purpoſe, Ty 
can be concerned in drawing, or accepting a 
bill of erchange or promiſſory note, or in 
the negotiation of either, or can be made the 


payee, is a queſtion which ſeems never to 
haye had the conſideration, of a Court; per- 
| haps, becauſe nobody has ever entertained a 
doubt on this head u u, And it ſeems to have 
been taken for granted by the Legiſlature * 
and it is conſiſtent with the general principles 

of law, that, by the intervention of an agent 
or ſervant lawfully authoriſed, a corporation, 

on which no reſtraint is impoled i in its ori- 
ginal conſtitution, might in this reſpect act 
as a natural perſon. There is, however, a 
proviſo in this Af, that no body politic or 
corporate ſhall have power, by virtue of it, 
to iſſue or give out notes, by themſelves or 
their ſervants, other than ſuch as they might 
have iſſued, if this Act had not been made. 


The bank of England has a ſpecial power | 
conferred on it for this purpoſe). | 


« Vide Edie v. Eaſt India Company, 2 Burr. 1216. 
W 2 | 


* "we 


Wbele a bill or note is draw in favour ot 
two or more, in partnerſhip with oe another, 
an indorſement by one will bind both, if the 
inſtrument concern their joint-trade : ſo 2, 
where it is in favour of them, or eicher of 
them, an indorfement by one is a fuſfi- 


| nerſbip. 


2 He a bi drawn hy two is it 


8 principle, chat either might transfer 


. without the other; for when two perſons 
join in the ſame bill, they bold themſelves out 


#0 the world as partners, 48 Nin 
are to WOW TP. ae 46 e! 
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cient transfer, W * vor in b patt- 


to them. or their order, it w bold ſeem 
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to facilitate the undertaking, work, 
a or commerce for which the partner- 


hip is contracted: and to ſecure ta every one 
of the partners out of the ſhare which he has 
contributed, in conjunction with his co-part- 
ners, ſuch. profits and advantages as none of 
them could be able to make by themſelves; 
it may be fit to enquire what are the different 
kinds of partnerſhips which: tend to produce 
ſuch effects? And under that deſcription are 
_ claſſed thoſe partnerſhips which demand the 
. Uttited labor, induſtry, care, credit; ey. 
_ purpoſe of increaling trade and commerce, 

either foreign or domeſtic, and: thereby ren- 

dering the ſcience of commerce more bene- 
ficial to the ſervices of the ſtate; and profit- 
able an well as Honourable £0 the meſchants . 

and traders themſelves, n 


It is common for perſons to aces Bite 
into a general partnerfhip ot fociety of all 
| E 4 their 


partner- 
ſhip which regards only ſome fingle ſpecies 
which are put into the (partnerſhip, become 


r- rege OED 


| Partnerſhip— 
their goods ©, or into a particular 


of commerce; and the ſtock and effects 


common to all the partners, altho* they are 


not delivered, (aſter an agreement executed 
between” che parties) and altho' they remain 


in the poſſeſſion of that partner who was the 


owner of them before the pastnerſhip was 


contracted. For, (by conſtruction of law) 


che Intention of the partners to communi- 


makes a tarit delivery of them, and each of 
the partners poſſeſſes for all the others, that 
which' belongs to them in common, which 
is in his cuſtody; each n being poſ- 


' 5 > 


-The ku by his Aber 1 
ſrareFhiies;: or companies, for OP” 


na or domeſtic trade d. 
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ereaſed without order and government e; and 
therefore, the King may erect gildam mercato- 


1 Noανανe. i. — —— * 
oO 1 „ 
b Com. Dig. Trade, 9 
Com. Dig. Trade, (D.) : 
riam, 


x 


x 
4 . ? | 
" 2 — - 
different Kinds. * 


for rade, or * trading company e. 


But is king: bs bile cams ts 
a.gotal reſtraint of trade, ee 
would be void f. | | 


None of the ls trading 3 ie 


corporated by royal charter in this country 


for the purpoſe of trade, are to be conſidered 
as partnerſhips, within any of the legal prin- 
ciples applicable to partnerſhips formed by 
f rhe voluntary agreement of individuals. For 

in ſuch chartered companies where. a trade 
into be carried on under the corporate nam = 
in joint ſtock (as is the. caſe with the Eaſt- 


India Company, Sc.) there are expreſs pro- 


viſions that the members are not liable, on 
account of the joint trade, in their individual 


capacities; nor one of them for the debts or 


engagements contracted by others; but only 


for their reſpective ſhares or intereſt in the 


Joint ſtock, and that upon trade, and 
4 Co. 125. a, 
e Skinner 224. 


3 Mod 132. 
Fe contracts 


"» 
, barg or incorporation of mer- 
chants; for the advantage of trade 4. 


. 
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contracts carried on, 8 | 
rate charaer of ſuch chartered bodies. 


| Therefore if one or more perſons enter 
into ſuch a ſociety, and become ſharers of 
the property and joint ſtock, yet ſuch a join- 
ing together does not conſtitute partnerſhip 
according to the cuſtom of merchants, nor 
within the principles of law eſtabliſhed re- 
ſpeting) 1158 traders. 


loin which, in idee is 4 
minated Fellowſhip, or the mode of adjuſting 
partnerſhip accounts and profits, is a rule of 


5 great uſe in balancing accounts amongſt mer · 


chants, and owners of ſhips; where a num 


ber of perſons putting together 4 general 
ſtock, it's men 6 gee e cnet 
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The golden rate n Gans dend 6 
the baſis of felbouſbip, and fully anſwers all 
queſtions of that kind: for as the whole ſtock 
is to the total thereby gained, or loſt; fo 
each man's particular ſhare is to his proper 
hare of Joſs or gain. Wherefore, the ſeveral 
| ſums. of money of every partner are to be 
gathered into one ſum, for the firſt term; 


the common gain, or loſs, for the ſecond; | - 


and 


diffetont minds. 39 
ind every man's particular ſhare for the third: 
and the rule of three is then to be wrought {6 
OY IE Ces WIE. © BE 2 


Tbere ate ed caſes of dus rule in ach 
metic, che dne without, the other with le. 


* | Fellowſhip without time, is where th 
quantity of ſtock, contributed by each per- 
ſon is alone conſidered; without any particu- 
lar regard to the length of time that any of 
their monies were employed. For example: 
A. B. and C. freight a ſhip with 212 tons of 
wine; A. laying out 13427. B. 11981, and 
d. 6361. towards the ſamé; the whole cargo 
is fold at 32 J. per ton. * What fall cath 
n e 


+ Dad Sn whale miadice.of the es by 

muluplying 212 by 32, which yields 6784. 
Then, adding together the ſeveral "ſtocks, 
1342, 1178, and 630, which makes 31 50, 
the w wall. and thus: 


0 342—Anfw. 2890, 1993 . 


1178 nN. ooo, Sc. 
. nt ——— 1356, 8. 
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Fellowſhip wb time, is where the time 
Wan the money, &c. were employed, 
enters into. the account. As for example, 
viz. A. B. C. commence a partnerſhip the 
firſt of January, for a year. A. the fame 
day diſburſed 1001. whereof be religived back 
again, on the firſt of April, 20 l. B. pays, 
on the firſt of March, 601. and more; the firſt. 
of Auguſt 100 l. C. pays, the firſt of July, 
2407. and, the firſt of QZober, withdraws 40 /. 


At the year's end their clear gain is 1424. 


Qu. What is each partner's due g? A.'s 
100 l. multiplied by three months, the time 
it was in, makes - 3007. and the remaining 


230, by nine months 720, in all 1020 l. of 


A. 's contribution. For B. 60, into 10, gives 
60; and 100 into 5, 500; in all 11001. for 
3. For C. 140 into 3, gives 420; and 100 
into 3, is 300; in all. 720 J. ſor C. Now, 
| 1020+1100+720 2840 for the common 
_ antecedent, and the gain 142, is for the ge- 
2 the rule will ſtand thus: 


1020 = 
_ 2840 : 142 1 — - 
Proof 2840 „ 


* W. B. All the eee Gene (alt es) =} 


be reduced into one denomination, viz. i into years, months, 
weeks, or days. 


partnerſhip, needed no other ſolemnity, but 


the ſole conſent of N without any e 
at all. | * 


The French diſtinguiſhed vs kinds of 
mercantile ſociety ; ordinary ſociety, called alfo 
collefive and general; ſociety in commendam ot 
 commandity ; and anonymous ſociety, called alfo - 
| momentary and inconnue. 


The aſt v was * ſeveral Bt PER 
acted alike in the affairs of the ſociety, and did 
all under their collective names, which were 
public, and Known to every | 


W in F &c. * 
tween two perſons, one of whom only put his 
money into ſtock, without doing any other 
office of a copartner; the other, who was 
called the complementary of the ſociety, diſ- 
patching all the buſineſs under his own name. 
This /ociety was very uſeful to the ſtate; in- 

aſmuch as all kinds of perſons, even nobles, _ 
and profeſſional men, might contract it, and 
thus make their money of ſervice to the pub- 
lic; and thoſe who had no fortune of their 
on to trade withal, hereby found means of 

eſtabliſhing themſelves in the world, and of 


making | 


By the Roman Law, the ſocial contract, or 


3 beer was that aſh all the 8 
members were em ployed, each particularly, 
in the common intereſt, and each was ac- 
countable for profits, &c. to the reſt ; but 


without the public's being informed thereof; 


ſo that the ſeller had only an action againſt 
the particular buyer, no other name appear- 


It was alſo called momentary, becauſe fre- 
quently made on. particular occaſions, and 


ceaſing wich them: as in the making a pur- 


chaſe, the — any * &c. 


of this they diſtinguiſhed * kinds : foci- 


ech by participation, which was uſually formed 
by letters from one city to another,, where a 

merchandige was to be bought or ſold. - The 
ſecond was, when two or three perſons went 

together to fairs to buy goods. The third, 


when two or three perſons agreed to buy up 


the whole of ſome commodity, in any coun- 


try, to ſeil it again at their own price. And 


the fourth was, when three or four perſons 


made a journey together, to buy and ſell the 


fame con: modity. Beſides merchants, peo- . | 
ple. 


— Jocketios. 


— 


1 partoerſhip, « or 8 and 
company, or ſociety, according to the civil 


law writers, mean much the ſame thing; yet | 
the cuſtom of Englond has made a difference 


between them ; partnerſhip, being underſtood 


of two orthree dealers, or not many more; and 
company uſually of a greater number; ſuch 
are the fraternities of the ſeveral profeſſions 
and trades incorporated within the city of 
_ Longs. So alſo the Eaf-india Company, or- 


other like corporations, which cannot be eſta- 
bliſhed without the conceffion of the Sove- 
reign, by letters patent, charters, &c. Where- 


= as in partnerſhip, the bare conſent of the 


partners, fixed and certified by acts or con- 


tracts, is wholly ſufficient ; which acts or con- 


tracts are made for the reciprocal advantage 
of all who engage therein, and in which ſuch 
care is neceſſarily exacted from each partner, 
as every prudent man commonly takes of his 
own concerns in life; conſequently each part- 


ner ſhould be anſwerable for wilful neglect in 
the joint trade or commerce fo engaged in 


for their mutual benefit. 


1 Partnerſhips 


dx e, — & | 
ple of quality, &c. were admitted into theſs 
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e otherwiſe. 


| Partnerſhips in trade differ from one ano- 
ther according to the degrees of intereſt, and 


the intention of the perſons who join in them: 
and they are, either, where all the partners 


appear oſtenſibly, or, where ſome of them 
are dormant; with a view to conſider the 
nature of ſuch partnerſhips, I ſhall proceed 
to claſs the different kinds as they ſeem to 
occur in the ordinary courſe of mutual deal- 


W 


And ſuch * 
claſſed under two heads, — e * 5 


1 


Firſt, et for the ordinary W « of | 
e on trade. | | 


Secondly, ſpeciad, 8 


or in a ſingle dealing or tranſaction, as 
part. owners of ſhips, and for a ſingle voy- 


age under a . of * 


* ' — 


CHAPTER . 
- Partnerſhlp= . 


\ CCORDING © Mace of ts 4 
vil law, it would ſeem that a — 4 
partnerſhip included in it every thing that 
might belong to the partners, either rea ot 
Perſonal, or which they might acquire by any 
lawful cauſe whatſoever. But, in order to 
purſue the plan preſcribed in the 
chapter, it may be ſufficient for me to conſi- 
der the nature of a general partnerſhip, as far 
as it applies to the ordinary courſe of mutual 
dealings and tranſactions in trade, which re- i 
ſpects only perſona! chartels, and is 
by the law merchant — «2.4 
and conflrated by common kw. . abies 


| Where two or more tnetehants agree t6 


It ee . ad d for hv pili 
carrying on trade, they are ſaid to be in com- 


by the law merchant, which is part of the 
law of England a, they are recognized and 


1 5 * Co. Lit. 11. b. 2 Roll, Abr. 114. 


pany, and muſt be conſidered partners. An 


there are ſeveral partners, and a man goes up- 
on the credit of all, the act of one ſhall be 
preſumed the act of all, and is evidence 
_ againſt the reſt, to bind the whole, unleſs ei- 


77... c ˙¹—. tee <a ee le oct err er COONS — — — 
= - : 


Feld ſold a lottery ticket in the double exchange 
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treated as par tners, whether there was an ex- 
preſs agreement entered into by the parties 


or not, provided they appear 1 bly to the 
world as Joint-traders. | 


In fuch a general partnerſhip, where an in- 
dividual merchant deals with either of them, 
he goes upon the credit of the whole b, conſi- 
dering the act of one, in a joint concern, as 
the act of the whole copartnerſhip firm, 
throughout the * courſe of general 


trade. 


muinndtttwt,t a, | 


ther of them can ſhew a diſclaimer, or refuſal 
to be concerned. In this caſe Layfield and 
the other defendants were bankers, and Lay- 


lottery (in which ſeveral bankers were truſ- 
tees) to the plaintiff, and undertook to pay 
the prize ariſing from it, the other partners 
were held to be liable, ao diſclaimer apPear- 
b 3 Bac. Abr. 590. | | 
c « Nik Prius, per Hot, Ch. J. 1 Salk. 292. 


ing 3 


. 


— 4 
ing; for the lottery having deck conducted | 
by bankers, the plaintiff appeared to be well 
grounded in looking to the joint-credit of 


Layfield 's partners. But, notwithſtanding, 
where the perſon bringing the action has 


looked to the faith of ſeveral partners, who | 


are in buſineſs together, and has relied upon 
their joint · credit, though but one only of the 
partners ated, the proof of the act of one 
ſhall charge them all; yet it muſt be made 
out in an action at common law d, that ſuch 
debt or contrast was joint, before the other 
partners ſhall be — 


. aſſumpfit againſt ſeveral, 4 joint 

te geht or contra muſt be proved; otherwiſe 
© the proof would not correſpond with the 
ce declaration.” Yet Courts of Equity have 


governed themſelves by more general rules, 
as to the mode of proof. 


And here occurs that moſt excellent defi- 
nition of the mode of proof, as laid down by 
Mr. Juſtice Blackftonee, in his chapter of 
proceedings in the Courts of Equity. And, 
« firſt as to the mode of proof. When facts, 

4 Buller, N. P. 129. 

e Black, Com. vol. 3. p. 437. 


. tt or 
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« or their leading circumſtances, reſt only i in 
« the knowledge of the party, a Court of 
Equity applies itſelf to his conſcience,. and 
« purges him upon oath with regard to the 
truth of the tranſaction; and that being 
u once diſcovered, the judgment is the ſame 
e in equity as it would have been at law. 
* But, for want of this diſcovery at law, the 


Courts of Equity have acquired a concur- an 


< rent juriſdiction with every other court in 
te all matters of account. As incident to ac- 
counts, they take a concurrent cognizance 
r of the adminiſtration of perſonal aſſets, con- 
« ſequently of debts, legacies, the diſtribu- 
* tion of the reſidue, and the conduct of exe- 
© cutors and adminiſtrators. As incident to 
* accounts, they alſo take the concurrent ju- 
ec riſdiction of tithes, and all queſtions relating 
t thereto; of all dealings in partnerſhip, and 
c many other mercantile tranſactions. So 
that partnerſhips are properly cognizable by 
Courts of Equity; and it is certainly for the 
advantage of trade, that mercantile tranſac- 
tions are not ſubje& to be reſtrained by all 

the technical forms of law. 


Thus In Tris. 1693, aker much conſidera- 
tion, it ſeems to have been cſtabliſhed i in a 
caſe 


bene. 5 


caſe f where A. and B. were partners. A. 


borrowed money, and gave his note ſubſeribed 


for ſelf and company. There was no proofs 


that the money was brought into flock, but the 


money was paid in the ſhop. Per Cur. The 


note of one partner (the money being paid in 
the ſhop) binds both, and though at law the 


note ſtands good only againſt the executor of 
the furviving partner, who was A. who receiv- 


ed the money and ſigned the note, yet it is | 


proper in equity to follow the eſtate in B. for 
_ fatisfaftion; and decreed accordingly. It 


appears that this cafe, after a diſmiſſion by 


che Maſter of the Rolls, was heard on ap- 
| peal, Mich. 1692. when no notice is taken of 
any mention to have been made of the cir- 
cumſtance of the money's being paid in the 


ſhop, and yet then h the Court declared they 


took it that both partners were bound. 


And ſuch may be conſidered the invariable 


practice of merchants in their dealings and 
tranſactions, where there is a general partner- 


ſhip to carry on trade. But, where two 


entered into articles of copartnerſhip, each 
f 2 Vern. 292. 
4 16 Vin. Ab. 243+ | 
> See 2 Vern. 277. 


| F 3 | brought 


% 
* 
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brought in 1000 J. ſtock. There was to be 
no benefit of ſurvivorſhip, neither was to be- 
come indebted without the other, nor either 
to take out of the ſtock without the other. 
One became indebted without the conſent of his 
Partner, and made his wife executrix, and 
died. The wife confeſſed judgment for the 

debt. The other ſues for an account and re- 
lief againſt the creditor and the wife. They 
confeſs the articles, and the obtaining judg- 
ment. Lord Chancellor granted an injunc- 
tion againſt the judgment, becauſe the debt 
related not to the partnerſhip, ſaying, if this 
be ſuffered, no trade could be in ſuch caſe i. 


So where three perſons entered into part- 
nerſhip in the trade of ſugar-boiling, and 
agreed that no ſugars ſhould be bought with- 
out the conſent of the majority k; one ofthem 
afterwards makes a proteſt that he would no 
longer be concerned in partnerſhip with them. 
The two other perſons after make a contract 
for ſugars, the ſeller having notice that the 
third had diſclaimed the partnerſhip, he ſhall 
not be Charged. 


i. Vin. Ab. 16. ſ. 242. 


k Mumit v. Whitney, K.. 8. TS. 14 June 1721. 
Vin. Ab. 16. f. 244. | 


In 
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In a general partnerſhip to carry on trade, 
the ſale by one partner is the ſale by all, and 
therefore though one ſells the goods, or mer- 
chandiſeth with them, yet action muſt be 
brought in all their names; and in ſuch caſe 
the defendant ſhall not be received to wage 
his law, that the other partner did not ſell the 
goods to him, as is ſuppoſed in the declara- 
tion. Lambert's caſe !, Hil. 11 Fac. C. B. 


In a general partnerſhip, Span to one of 
the partners is payment to all =, 


i they all, except him to whom the 
payment was made, were bankrupts, the 
payment is only unavoidable as to his propor- 


tion . 


And if there be four partners, whereof 
three are bankrupts, and their ſhares aſſign- 
ed, and a payment is made to him that was 
no bankrupt, it is a payment to all the aſſig- 
nees ;; for now they are all partners o. 


: 1 Godb. 244. 
m 12 Mod. 447. 


a At Niſi Prius, cor. Holt Ch J. Vin. a1 v.16. 245. 
© 12 Mod. 447. 


F 4 . 
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If two be found in arrearages of account by 
the cuſtom of merchants, one may be charg- 
ed to pay all the debt as well as both p). 


Among merchants it is looked upon as an 
allowance of an accaunt current, if the mer- 

chant that receives it does not ohject againſt 
it in a ſecond ar third poſt ; per Commiſſion- 
er Hutchins in the caſe of Sherman v. Sherman, 
where there had been a general partnerſhip, 
and ſome difſerences and diſputes had 
, ariſen 4. | 


© Tf one partner borrows any money out of 
the general partnerſhip trade, his own ſhare 
ſhall be anſwerable for it, and ſhall not be 

permitted to come into equity and pray an 
account, without making a ſatis faction for the 
debt r. 


If there are two partners in trades, and one 
buys geods for both, and the other dies, the 
ſurvivor. may be charged by indebitatus af- 
ſumpſit generally, without taking notice of tlie 


p Per. Roll. Ch. J. Sti. 243. 
q 2 Vern. 276. | 
1 Abr. Equ. Caſes, 9 Trin. 1228. 
Hyatt v. Hare, Comb. 383. 


par tner- 


general. 13 


partnerſhip, or that the other is dead, and he 
ſurvived. 


Though there is no ſurvivorſhip amongſt | 
merchants, t yet if two joint-merchants con- 
tract with a bailiff, the contract is entire and 


Joint, and by the death of the one ſurvives to 

the other. Now ſuppoſe a factor ſhould 

| bring his action for his wages, it muſt be with 
the ſurvivor only u. 5 


. partners in trade 


do not appear oſtenſibly to the world, though 
they ſhare in the profits and loſs; and it is 
not unuſual for gentlemen of large and inde- 


tentimes ignorant of the ſcience of commerce, 
and meaning to depend entirely upon the 


{kill of merchants or traders with whom they 


engage, in a general partnerſhip of all their 


ſtock and effects, yet not ſuffering their names 


to appear in the copartnerſhip firm ; but at 


the ſame time receiving a proportionate ſhare 
of the profits ariſing out of their joint trade, 
bearing equally their riſk of loſs ; and ſuch 


| © Wynch. 52 arg. 5 


pendent fortunes to embark very conſidera- 
ble ſums of money in trade; they being of- 
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_ are- uſually ſtiled dormant partners. And 
the law reſpecting ſuch dormant partners 
Lord Mansfeld was pleaſed to ſay, in the caſe . 
of Hoare v. Dawes, is not diſputed, viz. 
< that they are liable when diſcovered, be- 
cauſe they would otherwiſe receive uſurious 
Intereſt without any riſk,” 


And it has alſo been determined that a dor- 
nant partner may be, without having ſerved 
an apprenticeſhip to the particular trade, un- 
der the ſtatute of Eliz. w; as in the caſe of 


Raynard v. Chaſe x, wherein it was held that 


one not qualified to exerciſe a trade himſelf by 
having ſerved an apprenticeſhip, entering into 
| partnerſhip with a qualified perſon, and only 
maaring the profits and ſtanding the riſks of 
the partnerſhip, without ever interfering in 


the trade perſonally, is not within the ſtatute 
5 Eliz. c. 4. 


This was an action of debt for a penalty on 
5 Eliz. c. 4. for exerciſing the trade of a 
brewer, without having ſerved an apprentice- 
ſhip. In the declaration there were two 
counts. To the former © nil debet” was 
Dong. 371. 
w 5 Eliz. c. 4. 
x 1 Burr. 2. 


| pleaded :; 


| general. | 8+ 
pleaded : and there was a general verdict for 
the defendant ; (viz. © That the defendant 
does not owe, &c.”) But on the ſecond 
count there was a ſpecial verdict, which was 
to the following effect, viz.. that the defend- 
ant Chaſe and one Coxe, were, and have been 
during all the time charged in this count, as 
partners in the trade ; and that the trade was 
carried on, and has been for four years car- 
ried on, in their joint names: that Coxe did 
ſerve an apprenticeſhip, &c. but Chaſe never 
did; and that Coxe is a working brewer, and 
was paid a ſalary for his labour; which falary 
was always deducted, and allowed him, pre- 
vious to a diviſion of the profits; and the en- 
tries at the Exciſe-office were in their joint 
names: but that the defendant John Chaſe 
never exerciſed the trade bimſelf, (which was 
| wholly managed and carried on by Coxe) but 


only ſhared the profits and ſtood the riſks of the : 


partnerſhip. And they find it to be a trade 
within 5 Eliz. c. 4. Queſtion on 5 Eliz. c. 4. 
. 31. © whether the defendant Jobs Chaſe is 
within the act, upon this ſpecial finding?“ 


Mr. Moreton pro quer. 
This attempt to evade the force of the act 


by the ſcheme of a partnerſhip with 4 quali. 


- 


— — 
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Fed trader, would entirely fruſtrate the in- 


tention,” . words 


of the act. 


1 ie. of this caſe is, Chaſe no being | 
himſelf qualified, takes a partner who is qua- 


tified; which qualified partner is the only 


acłing perſon in carrying on the trade and 
Chaſe never interfered in it. 


There was the like point before the Court 
in P. 13 6.2. B. R. Rix v. Draiald. 


But per Deniſon and Foſter Jultices, that 


caſe was never determined: it went off upon 


an objection t to the juriſdiction. 


Merten.—Bur the Lord Ch. J. Le then 
ſaid, © that he had never known a perſon 


| « exempted from the ſtatute who had not 4 


* ſerved an apprenticeſhip.” 


And as to his not interfering in the trade 
in the caſe of Hobbs qui tam), &c. verſus Young, 
reported in 2 Salk. 610. and in Cartbew 162. 


and in 3 Mod. 313. is a determination in 
point, and not to be 2 from the 
preſent caſe, 


„ Hl. 1 & 2 Will & M. Hole C. J. 66. 
Therefore 


general. 77 
Therefore he progen * for the 
plaintiff, 


P.. - Biſhop . pro defend, fad, he 
would firſt conſider how this matter ſtood 
before the ſtatute, with regard to the free and 
unlimited right that every man naturally and 
legally had, of exercifng whatever trade he 
pleaſed } ſecondly, the conffruFions that have 
been favourably made upon it in extention of 
the qualifications to exerciſe trade; and 
thirdly, diſtinguiſh this caſe from the caſes 
cared. 


And firſt, the liberty of trade is a natural 
and common-law right, and was long unre- 
| rained. The ſtatute of 37 E. 3. c. 5. 

which fr ft refrained it, was very ſoon repealed 

dy 38 EA. III. c. 2. and Lord Coke in 4 Inſt. 
' 31. ſays, © That ſuch acts of Parliament ne- 
«yer live long.” He cited the caſe in 
2 Bulftr. 186. Dominus Rex and Allen plain- 

riffs againſt Tooley defendant, is an authority 
for him, though the Court did not formally 

pronounce any final judgment therein, and he 
alſo cited 11 Co. 53, the caſe of the Taylors 
of Iofwich. Secondly, the before mentioned 
caſe in 2 Bulſtr. 186, The King and Allen v. 
Tooky, proves the conſtruction ta have been 
4 favour- 


4 
— x - nw Av Ip om ” 2) Dios — —— * 
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. favourable. Jenk. Cent. caſe 15, p. 284. 


&« A private brewer is not within the ſtatute, 


 Keilkwvey 96. pl. 6, proves the ſtatute ought to 


be taken ſtrictly, being penal, and in dero- 
gation of the common law. And Judges 


have diſpenſed with the rigour of it as in 
Fotb's caſe, 1 Salk, 67. where ſeven years 


apprenticeſhip beyond ſea, though without 
binding, was holden ſufficient. So Queen v. 


Maddox, 2 Salk. 613. S. P. accordingly, and 


the Court there call this ſtatute 5 Eliz. a 
hard law, Comberb. 254. Rex v. Goller, per 
Eyre Juſtice, one brother living with another 


| ſeven years (at the trade of a tallow chandler) - 


though not bound, may ſet up the trade, 
1 Mod. 26. pl. 69. Dominus Rex v. Tarnith, 


proves too that this ſtatute ought not to be 


extended further than neceſſity requires. 


Now it is not found by the preſent ſpecial 


verdict, in the affirmative, That this man 
has occupied, uſed, and exerciſed the trade: 
but it is found (on the contrary) negatively, 
e That he has not interfered in it; but it was 
ec wholly carried on by Coxe.” And Hob. 


298. ſays the rule is, © That affirmatives in 
« ſtatutes that introduce new laws, imply a 
te negative, c.“ However here is an ex- 
preſs negative, 5 


Thirdly, 
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Thirdly, with regard to the caſes cited— 


As to Rex v. Drijfield, whatever was found 
in the affirmative in that caſe is found in the 


negative here. And as to the caſe of Hobbs 
v. Young, there was no partner ſkilful in the 
trade but only ſervants: whereas here is a 
{kilful partner to condu@ it; and the ſer- 
vants are employed to ſet to work by this 
partner, who is ſkilful; and are not employed 
and ſet on work 2 the defendant. 


Then he added (fourthly) fone arguments 
ab inconvenienti. 


Firk, this will affect all great undertak- 
ings, for it ſeldom happens in ſuch great un- 
dertakings that all the partners are duly 
qualified, in ſtrictneſs. So likewiſe, it would 
affect all caſes where infants and truſtees are 
intitled to ſhares of profitable trades. So 
where creditors have ſhares in them. 


And <p in great breweries - are 
not in fact uſual or cuſtomary. 


Mr. Morton, in reply, premiſed, that the - 
rule of conſtruction upon this Act muſt be 
uniform, with regard to all the trades within 


it: and breweries cannot be diſtinguiſhed 
from the reſt, 


In 
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In anſwer to Mr. Ber * he 


| obſerved, 


| Firſt, It is of no importance what was the 

right before the ſtatute : the ſtature was made 

prese, to reſtrain ſuch right in —_— for 
the good of the public, 


Secondly, He ſaid, fie did not want to 
extend this law; this caſe is fully and com- 
pleatly within it without ſtraining it at all. 
And the conſtructions that Mr. Biſhop calls 
favourable, in the inſtances which he has 
cited, are no more than juſt and reaſonable, 

upon the circumſtances of the reſpective 
caſes in which they were made. 


Thirdly, As to the negative fodivg in the 
- preſent caſe, it amounts to no more than 
te that this man did not mind bis buſineſs ;” 
(which the other partner did). And as to 

ſetting to work, it is plain that Coxe is ſet to 
work by Chaſe: and virtually he ſets all the 
ſervants to work. Indeed Coxe is here both 
a journeyman and a partner to Chaſe, for 
| Chaſe pays him as a journeyman, and beſides 
that gives him a ſhare of the profits, and my 

Lord Ch. J. Halt's opinion in the caſe of 
Hobbs and Young is quite applicable to the | 


ſent caſe. 
pre en n 


general. AS 31 
Fourthly. He endeavoured to ſhew that 
the conſtruing this man to be within the pe- 
nalty of the ſtatute, could not be attended 
with any ſort of inconvenience; therefore he 


82 judgment for the plaintiff. 


a_— this was the firſt argument, it was ex- 

pected (as of courſe) that it would be argued 
again: but Lord Mungſeld gave his opinion 
immediately, to the following effet . 


Lord Mahi. — Wiese we have no 
doubt we ought not to put the parties to the 
delay and expence of a farther argument; 
nor leave other perſons who may be inte- 
reſted in the determination of a point fo ge- 
neral, unneceſſarily under the _— of 
9 


The defendant | is to ſhare the profits with 
Coxe in moieties, and is liable to the debts 


of the partnerſhip : but it is poſitively and ex- 
_ preſsly found © that during all the time charg- 


ec ed he never ated in or exerciſed the trade.” | 


He was not, by the terms of his agreement, 
to act in the trade, the other partner was to 
do the whole, and had a particular ſalary on 
that account. It is not found that either 
Coxe or any ſervant under him was ſet to 
| G Pork 


——— — 
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work by Chaſe, nor that Chaſe did any ac 
whatever of exerciſing the * he was "OP 
concerned in the profit. 


= 


Now though this may be to 88 5 pargoſes 
exerciſing a trade in reſpe of third —_ 
who deal with the partnerſhip as credxors 
and within the meaning of the ftatutes con- 


| cerning bankrupis, yet the preſent queſtion is, 


« Whether it be exerciſing. the trade con- 
wer to this act? 


I think Mr. Bilkep h hes laid his 88 
right, againſt extending the penal prohibition 


beyond the expreſs letter of the ſtatute, 


* 


iſt. This is a penal law. | 
adly. It is 6 refraint of naturalright. Ad 


als. TY is contrary 10 the general uns! 
given by the common law of this kingdom. 


I will add, 


Athly. The policy upon which the A& was 
made, is from experience become doubt- 
ful. —Bad and unſkilful workmen are rarely 
proſecuted. 


This 


general.” 3 
This act was made early in the reign of 
Queen Elizabeth, Aſterwards, when the 
great number of manufacturers who took re- 
fuge in England from the Duke of Alva's per- 
ſecution had brought trade and commerce 
with them, and enlarged our notions, the re- 
ſtraint introduced by this law was thought ſo 
unfavourable, that in 33 Eliz. in the Exche- 
quer (4 Leon. 9 Pl. 39.) it was conſtrued 
away ; for it was holden clearly by the judges 
in that caſe, which conſtruction however 1 
take not to be law now, © That if one hath 
et been an apprentice for ſeven years at any 
« one trade mentioned within the ſaid ſtatute, 
© he may exerciſe any trade named in it, 
< though he hath. ot been an apPrennce 
Eto it.“ 


2} All theſe 8 only ſhew, ' * That 
© this act, as to what enforces the penalty of 
<« it, ought to be taken frifly;” and accord- 
ingly the conſtructions made by former judges 
have been favourable to the qualifications of 
the perſons attacked for exerciſing the trade, 
even where they have not actually ſerved ap- 
prenticeſhips. They have, by a liberal inter- 
pretation, extended the qualifications for exer- 
riſing the trade much beyond the letter of the 
ict; and have confined the penalty and probi- 

| | G2 bition 


„% Partner 
ter. Let us canſider whether the preſent caſo 
be within the letter or even the meaning of this 

ack. | 1 = 


| The general policy of the act was to have 
trades carried on by HURTS who Rad Kl in 
wem. | 


Won 1 the is {kill of * defend- 
ant makes no real difference in the caſe ; for 
the perſon who is ſkilful, a5 every thing, 
and receives no dinattions from this man-; he 
neither did, * R 


The cafe of Endo and Yung i 18 not parallel. 
There the defendant, a ſingle man, directed 
the whole trade; was the maſter; and directed 
all the ſervants. as Between maſter and ſervant ; 
no doubt it is the maſter who tarries on the 
trade, and not the ſervant. But in Hobbs and 

 Toung there was no partnerſbip;; nor (what is 
the diſtinguiſhing character of the preſent 
caſe) a mere naked ſharing of the profits, and 
riſqueing a proportion of the loſs; without 


whatſoever. 
by 


his acting or directing at all, in any manner 4 


n.. % 
In many conſiderable -undertakings, it -is 
abſolutely neceſſary to take in perſons as part- 
mers to ſhare the profits and riſque the loſs. 
And the general uſage and practice of man- 
Kind ought to have weight in determinations 
of this ſort, affecting trade and commerce, 
and the manner of carrying them on. Ut is 
notorious that many -partnerſhips are entered 
into, upon the foundation of one partner. con- 
tributing induſtry and .ſkill, and the other 
money. Many great brewenes and other 
trades have been carried on for the benefit of 
infants and refiduary legatees, under the di- 
rection of the Court of Chancery. Now Hf 
the plaintiff's conſtruction was to hold, the 
whole direction and decree of the Court of 
Chancery was contrary to law, and to an ex- 
preſs act of Parliament. So it is likewiſe 
Practiſed in other great trades. The late Mr. 
Cbild directed his buſineſs of a banker to be 
carried on for the benefit of his children and 
other perſons. Many other inſtances might 
tbe mentioned. It would introduce the ut- 
moſt confuſion in affairs ef trade and com- 
merce, if this conſtruction ſhould prevail. 
On the other hand, I ſee no inconvenience. 
It is exactly the ſame thing as to the trade in 


every iota, whether this partner has or has 


< not ſerved an apprenticeſhip.” Therefore 
G 3 A chink 
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b- | 1 think the defendant not liable to the penalty 
. of Sch EE. 


Mr. Tuſtice Deniſon faid that this was a new 
caſe. For though the caſes of Rex v. Drif- 
field, and Adcock v. Gele, were indeed before 
the Court, yet no opinion was delivered in 
either of thoſe caſes. : 


He * chat i it was not an exercife of 5 
__ -: trade within 5 Elix. The true intent of that 
| 3 att was, that no man ſhould exerciſe any of 
| ' thoſe trades, unleſs he had fill in them. It 


ey — 


TH has never been extended by any liberal con- 
[ = ſtruction of it, in point of enforcing the 
WL -* penalty. And the preſent queſtion is, whe- 
ther this man has exerciſed the trade, within 
i | the meaning of it, ſo as to be liable 10 the 
Openly?” 


Now | it is here found, ce that „e did 
interfere in the trade bimfelf.” In the caſe of 
Hobbs v. Young, the defendant was the ſuper- 

| Intender of the work, and did exerciſe the 
trade, without having any ſkill in it. And 

this is the point in queſtion, and the principal 

determination in that caſe of Hobbs v. Young, 

whatever elſe might drop from the Judges 

in ing their opinion. But bere the de- 

ä fendant 


; 
| 
1 
| 
| 
| 
| 
| 


general. 1 
Fendant mever meddles at all, but leaves all the 


management to à partner who had {kill ; he 
himſelf never aFed in carrying on the trade. 


It may be ſaid indeed, that Chaſe is Iia- 
< ble to the fatutes of bankrupts.” True; 


but the conſtructions of theſe acts made for 


the benefit of the bankrupt's creditors, is ve- 
ry different from the conſtruction of this pro- 
bibitory and penal act; which ought to receive 
a fri# conſtruction in — of * the 


* 


Therefore for theſ; e reaſons, and thole 
given by the Lord Chief Juſtice, he held, 
e that this was a not exerciſing the trade within 
99 | 


Mr. Juſtice Fofter concurred ; and ſaid, 
he had prepared himſelf to give his reaſons. 
at large; but as the Lord Chief Juſtice had 
gone through them ſo fully, and inforced 
them in ſo clear and ſatis factory a manner, 

he would only, in general, declare his concur- 
rence. | 8 


Mr. Juftice Wimot was of the ſame opaiion, 


| By the Count unanimouſly Judgment was 
given far the defendant. 


is 4 


CHAPTER V. 
Partnerchip— 
Special. 
IN this chapter I am to treat of /pecia? 
partnerſhip, in contradiſtinction to fuch as 
is general. Throughout the common occur- 


rences of trade and merchandize, partnerſhip 
becomes ſpecial, from ſome peculiar circum- 


= ſtances which ariſe out of the nature of the 


contract, or the condition of the parties con- 
tracting, and it is uſually contrafted for a 

particular concern, or for a ſingle dealing or 
0 tranſaction. 


In many parts of Europe, confined and li- 
mited partnerſhips are contracted and allow- 
ed, provided the parties have ſuch agree- 
ments entered on a regiſter ; and the riſk of 
loſs in ſuch caſe is very frequently limited . 
and confined to one ſide only, and ufurious 
intereſt may conſequently be received without 
incurring any riſk: to remedy which ſuppoſed 
evil in this country, limited partnerſhips have 
been diſallowed in our courts here; for in 
England the rule is faid to bea, that if a 


a K. Blac. 37+ 


partner 
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partner ſhares in the advantages, he ſhall alſo | 
ſhare in all the diſadyantages of the partner- 
| ſhip concern. 1 


| This ſubject appears to have been diſcuſſed 
by writers upon the civil law, and a queſtion | 
hath ariſen, If A. and B. ſhould covenant be- 
tween themſelves that A. ſhould receive two 
parts of the profit, and bear but a third of the 
loſs, and that B. ſhould bear two parts of the 
loſs, and receive but a third ſhare of the pro- 
fit, whether ſuch an agreement ſhould be 
binding? Some have been of opinion, that 
ſuch a covenant was contrary to the nature of 
partnerſhip, and ought not therefore to be ra- 
tified ; but, à different opinion ſeems to have 


bour of ſome is ſo highly valuable, that it is 
but juſt, that they ſhould be admitted into 
- partnerſhip upon the moſt advantageous con - 
_ ditions. Another opinion hath alſo obtained 
amongſt them, namely, that a pariner may 
by agreement take a ſhare of the profit, and 
not be accountable for any part of the loſs ; 
and it is ſaid that this might be done equi- 
tably: but then it muſt be ſo underſtood, 
that, if profit accrues ſrom one ſpecies of 
things and lofs from another, only what re- 
mains, after the loſs is compenſated, ſhall be 
looked 


prevailed, and for this reaſon, becauſe the la- 
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looked upon as profit. Yet, according to the 
conſtruction of our laws at the preſent day, 
it appears to be the received opinion, that, 
in order to conſtitute a partnerſhip, though 
ever ſo ſpecial in its nature, a communion of 
profit and loſs is eſſential: and the ſhares 
muſt be joint, though it is not neceſſary that 
they ſhould be equal b. 


Partnerſhip may be ſaid to be /pecial, 
when it is contracted for a particular concern 
or for a ſingle dealing or tranſaQtion, as by 
part- owners of . and for a ſingle voyage 
under a charter-party which is an agreement 
by indenture, whereby the owners, maſter 
and freighters of a ſhip covenant with each 
other, that ſuch a ſhip ſhall be fit and ready 
to fail, take in ſuch and ſuch lading, carry 
and tranſport the ſame to ſuck place or places, 
in conſideration whereof the freighters or 
merchants are to pay ſo much, Ec. and ſuch 
charter-party being a covenant or agreement 
for that particular voyage, ſhall be conſtrued 
according to the intention of the parties, and 
the uſual cuſtom of merchants e. 


b H. Black. 48. 


e 2 Vent. 195. Style 133. 2 Show. 384. Palm. 
399. 2 Roll. Abr. 248. pl. 10. Pop. 161. 


Special 


* 


Special indentures of co-partnerſhip are 
often executed by merchants, as part-owners . 
of a ſhipd; without which ſpecies of partner- 
ſhip, the commerce of this iſland muſt be 
trifling indeed; for it is by ſuch means that 
we are enabled to embark in and carry on 
foreign trade, which renders us, rich, honour- 
able; and great; that gives us a name and 
eſteem in the world; that makes us maſters 
of the treaſures of other nations and coun- 
tries, and begets and maintains our ſhips and 


ſeamen, the walls and bulwarks of our own 


iſland. 


And this ſpecies of co-partnerſhip is not 


_ - conſtituted by executing of indentures ſolely, 


but part-owners of a ſhip may become ſo 

either by building or purchaſing their veſſels e, 
and if the property is diſtributed among ſe- 
veral, the major part of them may let the- 
ſhip out to freight againſt the conſent, though 
not without the * of the minor f. 


Part- owners are tenants in common of 1 ä 
ſhips; and both by the common law of this 


A Vide Paul v. Birch, 2 Atk. 622. 
e Molloy 313. Beawes 53. 

f Trin. 9 Will. 3. 1 Ld, Raym. 235. 
# Molloy 309. 
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realm, and the maritime laws, it is provided, 


that in caſe a fhip be taken away or the 


owners diſpoſſeſſed, they may maintain an 
action of trover and converſion for an 8th, a 
16th, or any other part or ſhare of the 


Thus, in an action on the caſe, the plain - 
tiff declared that he was owner of the 16th 
part of a ſhip, and the defendant owner of 


another 16th part of the ſame ſhip, and that 
the defendant fraudulently and deceitſully 


carried the ſaid ſhip ad loca iranſmerina, and 


| diſpoſed of her to his own uſe, by which the 
plaintiff loſt his. 16th part to his damage; 


and on Not Guilty pleaded, a verdi& was 
found for the plaintiff, but it was afterwards 
moved in arreſt of judgment, that the action 
did not lie, for tho* it be found deceptive, 
yet this did not help it, if the action did not 
lie on the ſubje& matter; and here they are 
tenants in common of the ſhip, and by Lit- 
Zleton h between tenants in common there 
is not any remedy, and there cannot be any 
fraud - between them, becauſe the law ſup- 


poſes a truſt and confidence betwixt them i; 


h Litt. t 325 x Inſt. 199. b. 200. a. 
3 Salk 250. S. P. Salk. 392. : 
and 


kpeclak. 93 
and upon theſe reaſons zan was given 
* querens nil capier per billamk, 


| Part-owners are not obliged by law to 
continue their paction or partnerſhip. without 
ſundering; but yet if they will funder, the 
law marine requires fome conſiderations to 
be performed before they can de fo. And 
_ therefore if the ſhip be newly built and never 
yet made a voyage, or is newly bought, ſhe 
ought to be ſudject to one voyage upon the 
common out-read and hazard, before any of 


the owners ſhalt be heard tg ſunder and dif 


charge their parts |; but by the laws of Exę- 
and the owners may, before ay ſuch voyage, 
ſell or —— their rage. 


Where an "EA part-owners of a ſhip 
would fend her a voyage, but two or three 
_ ef the other part-owners would not conſent m. 
_ Upos which the Admiralty took ſtipulation 
in nature of recognizance of the thirty-ſeven 
for ſecurity. for the fafe bringing back of the 
ip: And the ſhip: being hoſt, the two or 
three part-owners, who oppoſed: the voyage 

libelled upon this ftipulatien againſt the thirty- 


k Raym. 15. S., P. Lins 29. x Keeble 38. 3 


Leon. 228. 


t Molloy de Jur. Mar. p. 310. ſ. 3. 
m Ld. Raym. 235. Tria. Term g W. 3. 
ſeven. 
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ſeven. Upon which they moved for a pto- 
hibition. But it was denied; for per curiam; 
though by the law of England two or three 
part-owners may Hinder the others from ſerid- 
ing the ſhip a voyage without their conſent, 
yet the law of the Admiralty is otherwiſe. 
Becauſe there, for the encouragement of na- 
vigation, the Court of Admiralty will permit 
the ſhip to make the voyage, upon ſecurity 
given to bring her back ſafe. For it is rea- 
fonable that the others, who oppoſe the voy- 
age, ſhould have ſome ſecurity for their ſhip. 
Then if the ſhip. be loſt, it is at the peril of, 
| the adventurers, and they ſhall be ſuable 
| upon their ſtipulation by the others in the 
3 Admiralty court; fince it is not doubted, 
BK : but the — _ take — 


E - en eff cram at a direc. 
j 00.4. romge the cchera-peogale mankingis 
* he may by proceſs out of the Admiralty arreſt 
the ſhip, and compel the other part-owners: 
to give ſecurity for her ſafe return. Lambert. 
v. Acretree nu. Several [part-owners of a ſhip. 
Some of them were deſirous that the ſhip 
| mould go to ſea, and others of them would 
n 1 Lord Raym. 223. 8. P. Str. 890. Fitzg. 197. 
1 Wilſ. 101. Raym. 78. 1 Keb. 38. 1 Lev. 29. 


Litt. ſ. 323. Co. Litt, 200. a. 8. P. Vin. Ab. 338. 
pl. 12. 


> not 
. - * -4 ——— 
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not conſent. * Upon which they-procure the 
| ſhip to be arreſted by proceſs out of the Ad- 
miralty, and compelled thoſe who intended to 
ſend the ſhip a voyage, to enter into recogni- 
zance in the Admiralty, conditioned that the 
ſhip ſhould ſafely return. After which the 
| hip began a voyage, in which ſhe was loſt. _ 
And upon this the perſons, who were bound 
for the ſafe return of the ſhip, were ſued in 
the Admiralty. Upon which a motion was 
made, in the Court of King's Bench, for a 
prohibition; 3 1. Becauſe the recognizance not 
being in nature of a ſtipulation, the Admiral- 
ty had not power to compel the party to en- 
ter into it. 2. Becauſe this ſuit being in 
nature of debt upon a recognizance, the Ad- 
miralty had not cognizance of it. But the 
Prohibition was denied by the Court ( abſente 
_ Halt Chief Juſtice) becauſe this ſuit is between 
the part- owners of the ſhip, and the property 
is admitted; and therefore it is properly conu- 
| fable there. 2. If the Admiralty had not 
power to take ſuch recognizances, all naviga- 
tion muſt be obſtructed, if one obſtinate part- 
owner would not conſent, that the ſhip ſhould 
make a voyage; and e contra, it is very rea- 
ſonable that he have ſecurity o, chat the ſhip 


© A ſait may be maintained in the Admiralty on ſuch 
ſecurity. Ld. Raym. 235. acc. 6 Mod. 16z. 1 Barn. 
K. B. 415. R. cont. Carth. 5 Comb. 109. Holt 647. 


al 
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mall return in fafety, ſince he * not con- 
5 ſent to the voyage. 


By the common law as applied to part- 


owners, each of them is poſſeſſed per ny et 


per tout, (that is) of the whole and every part, 
and conſequently have a power to enter and 


detain the ſhip, even though it be in hindrance 


or obſtruction of a voyage. And this law is 


recognized by the courſe and uſage of the 
Admiralty Court, in caſes of diſagreement 


among part-owners. Nevertheleſs fuch right 


cannot exiſt after the other part-owners have 


given ſecurity according to * courſe of che 
Admiralty Court. 


Thus p if there are ſeveral part-owners of 
a ſhip, and the major part of them are for 
fending her a voyage to ſea, to which the reft 
diſagree; whereupon, according to the com- 
mon uſage in ſuch caſes, the greater number 
ſuggeſt in the Admiralty Court the diſagree- 


ment of their partner, and then according to 


their uſage there, they order certain perfons 


to appraiſe the ſhip, who accordingly ſet a 


value thereon ; and then the major part who 
agreed to the voyage, enter into a recogni- 


+ Carth. 26. Hard. 473. S. P. 6 Mod, 162. S. P. 


Vide 6 Mod. 12, 26, 79- 


4 zance, 


bance, wherein they bind themſelves jointly 
and ſeverally, to the diſagreeing parties, in « 
ſum proportionable to their ſhares, according 
to the value ſet by the a appraiſers, to fecure 
the ſhares in the ſhip of thoſe who diſagree 
to the voyage, againſt all adventures; though 
there can be no ſuit on this agreement or ſti- 
pulation in the Admiralty Court, the contract 
being made on land, and therefore of tempo- 
ral conuſance ; vet a ſpecial ation on the caſe 
lies for the violation thereof at common law; 
ſo, that if there be ſeveral part-owners of a 
ſhip, and ſome of them refuſe to navigate the 
ſhip, or to ſend her to ſea; thoſe, who are 
willing, may compel the others in a Court of 
Admiralty, on giving ſecurity to anſwer for 
the ſhip in caſe ſhe be loſt; alſo if a partner 
diſlikes the voyage, but does not expreſsly 
prohibit it, and the ſhip is loſt in the voyage, 
he ſhall have no recompenie for his part; but 
if the hip return, he ſhall have an account for 
-what is earned, and it ſhall be intended a 


voyage with his conſent, without an expreſs 
Prohibition proved. 


80 d, four joint-owners in. a thip ; three 
will navigate the ſhip, the fourth will not; 


q Skin. 230. 2 Chan, Ca. 36. 
H the 
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the courſe is to go into the Admiralty, and 
there give ſecurity to anſwer for the ſhip if 
| the be loſt, and then they ſhall be diſcharged 
againſt the other. If one diſlike the voyage, 
and doth not expreſsly prohibit navigating the 
ſhip, and the ſhip go the voyage, and is loſt, 
in ſuch caſe he ſhall not be anſwered his part; 
but if the ſhip return, he ſhall have an ac- 
count, for what is earned, and it ſhall be in- 
tended a voyage with his conſent, without an 
expreſs prohibition proved. As if four te- 

nauts in common of land, one or more ſtock 
the land, and manage it, the reſt ſhall have 
an account of the profits; but if aloſs come, 
as if the ſheep, xc. die, they ſhall bear a part. 
Per North Lord —— 4 


Part-owners being tenants in common of a 
ſhip ; ec If one tenant in common deſtroys the 
ct thing held in common, the other may have 
s trover againſt him for it, for that is a 20 

c converſion to! his own uſe of what he had 
only a part r.“ 5 

So s, where one part - owner of a ſhip took 

her, and ſent her on a veyage to the Meſt- 
Indies, where ſhe was loſt, and 2 other 


+ Co. Litt. 200. 4. by 
s Hil. 1 Geo, 1. Bull. N. P. 34. 


Owners 


_— > 
owners having brought an action for it, Lord 
King left it to the jury, whether, they being 
tenants in common of the ſhip, this was not a. 
| deftruftion by the defendant? and the jury 
found accordingly, and the plaintiff reco- 
But otherwiſe in the caſe of hartners * 


trade t, each has a power ſingly to diſpoſe of 
the whole partnerſhip eſſects, and even if one 


of the partners becomes a bankrupt, yet eve- 


ry a& of the ſolvent partner without know- 
| ledge of the act of bankruptcy, as in making 
conlignments or ſales of goods, &c. if done 
| bond fide and without fraud, is good, ſo that 
the aſſignees of the bankrupt partner cannot 
recover by this action the goods ſo diſpoſed 
of by the other ; neither if the ſolvent partner 
afterwards becomes himſelf a bankrupt, can 
the aſſignees under the joint commiſſion 
againſt both, maintain trover againſt the bond 
fide vendee or conſignee of the partnerſhip 
—_—_ 


As to the maſter of a ſhip, he is not to be 
conſidered a partner, becauſe he hath no 
property either general or ſpecial by being 

© Comp. 445; 


5 —— — — — 8 


be reſponſible. And he is eligible by the | 
| Part-owners, in proportion to their ſhare, and 
| n — LE 
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conſtituted a maſter, but is one u, who, for 


his knowledge in navigation, fidelity, and 


diſcretion, hath the government of the ſhip 
committed to his care and management; yet 
maſters have uſually ſhares or parts in the 
veſſel*. And the law conſiders a maſter 
upon all occaſions, to be an officer, who muſt 
render and give an account for the whole 
charge when once committed to his care and 


cuſtody ; and upon failure, to render fatisfac- 


tion; and therefore if misfortunes happen, 


either through negligence, wilfulneſs, or ig- 


norance of himſelf, or his mariners, he muſt 


And ini as fs Gs, wh 
a maſter of a ſhip brought an action on the 


_ caſe, and declared, that the ſhip was laden 
with corn in ſuch a harbour, ready to fail for 


ſeized the ſhip, and detained her, per quod 


- impeditas et obſtruftus fuit in viagio ; and it was 


held that it well lay; for though the maſter 


TH Hob. 13. Moor 918. 
x Molloy _ 8 
! Molloy 310. 4 Inſlit. 2464 
1 Salk, 10. | 


wetial. 0 
has not the property of che ſhip, but the own- 
ers, and he is only a particular officer, and can 
only recover for his particular loſs, yet he 
may bring treſpaſs, as a bailiff of goods may, 


and then as bailiff he can only declare on his 
poſſeſſion, which is Tufficient to maintain 


treipals. 


If the maſter of the ſhip takes 250d on 
board for kite, and is robbed in port, be muſt 
_ anſwer the damage; otherwiſe it is if he be 
robbed by pirates on the high ſea, for then 
the owner muſt be the loſer a: for if he un- 

dertakes for hire to carry the goods, the com- 
mon law cannot look your 5 in a differ rent 


ww 1 % + 


be Wen upon as a mere kraft to the 
owner, but rather as an officer of the ſhip, 
and to ſell the bona peritura, which is beyond 
the condition of a ſervant: but the civil law 
of the Admiralty excuſes the maſter when 
robbed by pirates, or on loſing the goods by 

any inevitable accident; for the dangers of 
the ſea are ſo various and ſo formidable, that 
a maſter ſhall not be underſtood to,pndertake = 
againſt. them, ualeſs 1 it had been included in 


2 1 Vent. 190, 238. Raym. 220. 3 Keb. 72, 112, 
135. 1 Mod. 85. 2 Lev. 69. S. C. More and Shee, 
3 Lev. 259- 8. C. cited 2 Lord Raym. 918. 
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the expreſs words of the contract; for where, 
in a well- ordered ſociety, a man undertakes 
for the cuſtody of another's property, he ſe- 
cures him againſt all loſs; but where a man 
is bound to encounter dangers, which civil 
ſociety cannot guard againſt, he muſt not be 
ſuppoſed to undertake farther than for his 
care; and by the general cuſtom of com · 
merce, the merchant is the perſon who runs 
the riſk, and not the maſter of the ſhip ; and 
it is the merchant alſo who makes the gain of 
the venture, 


| n the maſter himſelf is anſwerable in 

| ; the foregoing caſes; ſo likewiſe hath it been 

| held, that the owners are liable to the freight- 

yi ers, in reſpe& of the freight, for the em- 
| bezzlements, &c, of the maſter and mari- 

ners b. 


But this proving a great diſcouragement 
to trade, by the 7 Geo. 2. c. 15. reciting that, 
Whereas it is of the greateſt conſequence and 
importance to this kingdom, to promote the 
increaſe of the number of ſhips and veſſels, 
and to prevent any diſcouragement to mer- 
chants and others from being intereſted and 


„ Carth. 58. 2 Salk. 440. 3 Lev. 258. 3 Mod. 
322. | | 
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concern- 
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concerned therein; and whereas it has been 


held that in many caſes owners of ſhips or 
veſſels are anſwerable for goods and merchan- 
dize ſhipped, or put on board the ſame, al- 
though the ſaid goods and merchandize aſter 


the ſame have been ſo put on board, ſhould 


be made away with by the maſters or mari- 


ners of the ſaid ſhips or veſſels, without the 


knowledge or privity of the owner or owners, 


by means whereof, merchants and others are 


greatly diſcouraged from adventuring their 
fortunes, as owners of ſhips or veſſels, which 
will neceſſarily tend to the prejudice of the 
trade and navigation of this kingdom ; there- 
fore, for aſcertaining and ſettling how far 
owners of. ſhips and veſſels ſhall be anſwerable 


for any gold, ſilver, diamonds, jewels, pre- 


_ cious ſtones, or other goods or merchandize 
which ſhall be made away with by the maſter 


or mariners, without the privity of the owners 
thereof, it is enacted, That no perſon or 


ee perſons who is, are or ſhall be owner or 
© owners of any ſhip or veſſel, ſhall be ſubject 
4 or liable to anſwer for, or make good to 


te any one or more perſon or perſons, any loſs 


« or damage by reaſon of any embezzle- 


gent, ſecreting or making away with, (by 
< the maſter or mariners, or any of them) of 


e any gold, filyer, diamonds, jewels, precious 
= c ſtones, 


«© 244h day of June, 1734, by the ſaid maſter 
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ce ſtones, or other goods or merchandise, 
« which from and after the 24th of June, 


104 


L 1734, ſhall be ſhipped, taken in, or put on 


© board any fhip or veſſel, or for any act, 


e matter or thing, damage or forfeiture done, 


te occaſioned or incurred from and after the ſaid 


« or mariners, of any of them, without the 
te privity and knowledge of ſuch owner or 


© ners, further than the value of the ſhip or 


ce veſſel, with all her appurtenances, and the 


t full amount of the freight, due or to grow 
« due, for and during the voyage wherein 


ic ſuch embezzlement, ſecreting or making 
te away With, as aforeſaid, or other malverſa- 


* made, committed or done; any law, &c.“ 


And je. 2. it is further enacted, That if 


© ſeveral freighters or proprietors of any ſuch 


cc gold, ſil ver, diamonds, jewels, precious 
te ſtones, or other goods or merchandize, ſhall 
tc ſuffer any loſs or damage by any of the 


de means aforeſaid, in the ſame voyage, and 


te the value of the ſhip or veſſel with all her 


LC appurtenances, and the amount of the 
e freight, due or to grow due, during fuch 


« voyage, ſhall not be ſufficient to make full 
te compenſation to all and every of them, 


then ſueh freighters or N. ſhall re- 


oc ceive | 
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te geive their ſatisfaction thereout in average, 
* in proportion to their reſpective loſſes or 
« damages ; and in every ſuch caſe ir ſhall 
« and may be lawful to and for ſuch freight- 
<« ers or proprietors, or any of them, in be- 
half of himſelf, and all other ſuch freighters 
te or proprietors, or to or for the owners of 
e ſach ſhip or veſſel, or any of them, on be- 
ce half of himſelf, and all the other part- 
© owners of ſuch ſhip or veſſel, to exhibit a 
* bill in any court of equity for a diſcovery 
cc of the total amount of ſuch loſſes or da- 
mages, and alſo of the value of ſuch ſhip or 
_ © veſſel, appurtenances and freight, and for 
& an equal diſtribution and payment thereof 
* amongſt ſuch freighters or proprietors, in 
4 proportion to their reſpective loſſes or da- 
« mages, according to the rules of equity.“ 


« Provided, ſe. 3. that if any ſuch bill ſhall 
te de exhibited by or on the behalf of the 
_* part-owners of ſuch ſhip, the plaintiff or 
«* plaintiffs ſhall annex an affidavit to ſuch 
ce bill or bills, that he or they do not collude 

ce with any of the defendants thereto ; and 
* ſhall thereby offer to pay the value of ſuch k 
te ſhip or veſſel, appurtenances and freight, 
ce as ſuch court ſhall direct; and ſuch court 
te ſhall thereupon take ſuch method for aſ- 

S certaining 
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* certaining ſuch value, as to them ſhall ſeem 
« juſt; and ſhall direct the payment thereof 
« in like manner, as is now uſed and practiſed 
© in caſes of bills of interpleader. Provided 
te alfo, ſe. 3. that nothing in this preſent 
act contained ſhall extend, or be conſtrued 
© to extend to impeach, leſſen or diſcharge 
« any remedy which any perſon or perſons 

* now hath, or ſhall or may hereafter have, 
* apainft all, every, or any the maſter and 
et mariners of ſuch ſhip or veſſel, for or in 
% refpect of any embezzlement, ſecreting or 
e making away with any gold, ſilver, dia- 
* monds, jewels, precious ſtones, or mer- 

* chandize ſhipped, or loaded on board ſuch 
* ſhip or veſſel, or on account of any fraud, 
* abuſe or malverfation of and in ſuch 
te maſters and mariners reſpectively, but that 
e jt ſhall and may be lawful to and for every 
tc perfon or perſons, ſo injured or damaged, 
* to purſue and take fuch remedy for the 
* ſame, againſt the ſaid maſter and mariners 
© reſpeCtively, as he or they might have done 
* before the making of this act.“ F 


Under which ſtatute it has been decided 
that where a large quantity of dollars had 
been ſhipped on board, and while the ſhip 
lay at anchor ſhe was boarded by a number 

of 
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of freſh-water pirates, who robbed her of the 
dollars; that, as the object of the ſtatute was 
to protect the owners from all txeachery of 
the maſter and mariners, and at the ſame 
time to ſubje& them as far as they truſted the 
maſter and mariners; that it was neceſſary to 
prove the collufion or aſſiſtance of either the 
maſter or mariners ; therefore in this caſe, 
it being proved, that one of the ſailors had 
given information to the robbers when the 
dollars were brought a-board, and got a ſhare : 

of them, that that ſatisfied the ſtatute. 


. 


Thus, in the caſe of Sutton and Mitchel, 
which was in the nature of an action againft 
a common carrier, and it was brought to 
recover the value of a large quantity of dol- 
lars, ſhipped by the plaintiff, on board the 
ſhip Elbe, bound from London to Hamburgb, 
in the month of OFober 1784, which during 
the night, were taken by force from on board 
the ſhip by a number of freſh- water pirates, 
as ſhe lay at anchor in the Thames, At the 
trial at Guildhall, at the Sittings after Trinity 
term laſt, before Lord Mansfeld, the defend- 
ant's counſel reſted his defence upon the firſt 
part of the firſt ſeQion of the 7 Geo. II. c. 15. 
which enacts, that no perſon or perſons, who 
„ x Term Rep. 18. 
is, 
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is, are, or ſhall be, owner or owners of any 
ſhip or veſſel, ſhall be ſubje& or liable to 


_ anſwer for, or make good to any one perſon 


or perſons, any loſs or damage by reaſon of 


any embezzlement, ſecreting, or making 
away with, by the maſter or mariners, or any 


of them, of any gold, ſilver, diamonds, 


jewels, precious ſtones, or other goods or 


merchandize, which from and after the 24th 


of June 17 34, ſhall be ſhipped, taken in, or 


put on board any ſhip or veſſel, beyond the 


value of the ſhip and freight. And evidence 


was offered to prove, that one of the mari- 
ners was acceſſary in the robbery by giving 


intelligence. But Lord Mansfeld was then 
of opinion, that the word embezzlement 
was not broad enough to cover this tranſac- 
tion, and therefore he directed the jury to 
find for the plaintiff to the whole amount of 


the dollars. The motion for a new trial, by 
 Mingay, was founded on the latter part of the 


fame ſection in the Act, the words of which 


are more general, and comprehend any act, 


matter, or thing, damage, or forfeiture 


done, occaſioned, or incurred, from and 


after the ſaid 24th of June 17 34, by the ſaid 


maſter or mariners, or any of them, without 


the privity or knowledge of ſuch owner or 
owners, further than che value of che ſhip or 
veſſel, 
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veſſel, with all her appurtenances, and the 
full amount of the freight due, or to grow 
due, for and during the voyage, Sc. Bear- 
croft, -Lee, and Baldwin, for the plaintiff, 
took notice that this motion was founded on 
an affidavit that one of the mariners had in- 
formed one of the robbers, that if he would 
give him a ſhare, he would inform him of 
the day on which the money was to be ſent 
on board, and where it was placed, and that 
the ſame mariner afierwards ſhared the ſpoil. 
There is no doubt but that the owners of a 
| ſhip are liable for the full amount of every 
loſs by robbery; and the only queſtion here 
is upon the 7 Geo. II. which ſays, that the 
owners ſhall not be liable for more than the 


value of the ſhip and freight, in any caſe of 


embezzlement by the maſter or mariners; 
but in order to exculpate the owner, it ſhould 
appear that one of the mariners was actually 
concerned in the robbery. Now, does this 
motion ſtate a caſe in which he could be pro- 

ſecuted as a party: for jt does not follow that 
becauſe one tells another where a treaſure is 
to be found, that a felony muſt be commit- 
ted: and if he is to be taken as one of the 
actors in point of law, the conſequence mult 
be, he is guilty of felony , and then you muſt 
ſhew that he is guilty of felony on the affida- 
| vits. 
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vits. Here he does not appear to be a prin- 
cipal in the robbery; he is only an acceſſary 
after the fact, by receiving part of the goods 
ſtolen. As to the word © occaſioned”, it re- 


lates only to forfeiture. The words of the 
Act exclude all idea of force: but this is ex- 


preſsly admitted to have been done by force. 


And it is laid down by Fofer, that a perſon 


who is charged with privately ſtealing muft 
be acquitted, if there be any evidence of force 


being uſed. | Mingay, in ſupport of the rule, 
relied upon the latter part of the ſection 


above mentioned. Lord Mansfield, Ch. J.— 
The act of Parliament is certainly large 


enough to take in this matter. I decided it 


before on the firſt part of the ſection: the 
latter part was not relied on, or even men- 


tioned at the trial. Willes and Aſbburft, Juſ- 


tices, concurred. Buller, J.—This act is as 


ſtrong as poſſible, and was meant to protect 


the owner againſt all treachery in the maſter 


or mariners, as appears from the clauſe in 


queſtion as well as the preamble of the act. 


It meant to relieve the owners of ſhips from 


hardſhips, and to encourage them ; at the 


fame time ſaying, that ſo far as you have 
_ truſted the maſter and mariners yourſelf, ſo 


far you ſhall be anſwerable ; which is ta the 
value of the ſhip and freight. This man is 
| 7 * 

2 
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an acceffary both before and after the fact: 
If the argument for the plaintiff holds it 


would confine it to the act of the mariner 
only: but ſuppoſe a mariner combined with 
three or four other perſons, there could be 
no doubt but that that would come within 
the proviſion of the ſtatute. ä 

| Nee made abſolute d a, 


And for ſuch general charges againſt the 
ip, the owners are ſpecifically liable. 


Thus, in the caſe of Pariſpb v. Crawford e, 
v here the defendant was ſole owner of a ſhip, 
which he let to Fletcher for a voyage at a 
certain ſum, and Fletcher was to have the 
benefit of carrying the goods. The plaintiff | 
had ſhipped a quantity of moidores, and the 
bills of lading were ſigned by the captain; 
the moidores being loſt, an action was brought 
againſt the defendant, as owner, to charge him 
under the ſtat. 7 Geo. II. to the amount of 
the ſhip and freight. For the defendant it 

was inſiſted, that Fletcher was owner to this 

purpoſe, and that he ſhould be ſued; but it 
IN. B. The rule was made abſolute on payment of 


colts, becauſe this motion was made on a new ground, : 
not opened before on the trial. 


4 2 Stra. 1251. 
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appearing that the defendant had covenanited 
for the condition of the ſhip and behaviour 


of the maſter, it was ruled, that he was li- 
able, for Fletcher had only the uſe, but he 
had the ownerſhip, and that the freight he 
had from Fletcher was ſufficient to charge 
him. 


' Abd 6 « weir e den tis 
for the ſhip, and has money from the owners 


to pay for the proviſions, but fails without 


paying the money; the owners are liable to 


pay in proportion to their reſpective ſhares 
in the ſhip. For, as for this purpoſe, the 
maſter muſt be conſidered as the mere ſer- 
vant t to the owners. | 


80 e GT as maſter of the ſhip 
of which other defendants were part-owners, 
bought ſeveral goods of the plaintiffs; as 
beef, biſcuit, ſails, and cordage ; Gallway the 
maſter failed. The bill was to compel the 
defendants, the part-owners, to pay; who 
inſiſted, that Gallway only was liable; and 


beſides that he had money from the owners 


to pay the plaintiffs. Per Cur. Galkvay the 


maſter was but a ſervant to the owners; and 


where a ſervant buys, the maſter is liable. 


f Vern. 643. | 
| | If 
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ö „„ : yet if be 
paid not the creditors, they muſt ſtand liable: 
and decreed the owners to pay the plaintiffs 
their debts in proportion. to their reſpective 


- 2 


Special partnerſhip may alſo be contracted 
under a charter- party, and all the parties ſo 


covenanting become liable 8 in a given ex- 


tent, as partners according to the law- 


A charty- party is an old inftrument, inac- 

curate and informal, and, by the introdue- 
tion of different clauſes, at different times, it 

| is alſo ſometimes contradictory; but, like all 

mercantile contracts, it ought to have a libe- 

ral interpretation. Per Lord Mansfield", in 

the caſe of Hotham and the Eaft-India Com- 


The charter-party ſettles the agreement as 
the bills of lading do the contents of the car- 
go. (There are three bills of lading gene- 
rally made, one to be ſent over ſea to him 


whom the goods are conſigned to, another 5 


for the maſter, and the third for the mer- 


* Molloy 365. 


Dougl. 277. 
1 chant 


mh we- 


chant or lader), and binds the maſter to deni 
ver them well conditioned, at the place of 
diſcharge, according to the agreement; and 
for the performance, the maſter or the owner 
obliges himſelf, ſhip, tackle, and furniture 5. 

And the parties are either owners of ſhips on 
the one part, and merchan:s on the other; 
or maſters of ſhips inveſted by the owners 
with power to enter into Nn and 
merchants. 6 


' 1 ; 


 Garter-parties, ſays Molloy, © have collins 
by the common law had a genuine conſtruc- 
tion, as near as may be, and according to 
the intention and deſign, and not according 
to the literal ſenſe of traders, or thoſe who 
merchandize by ſea;” yet they muſt be re- 
gulary pleaded, that is, in caſe of htigation, 
there muſt be a narration of facts in a legal 
form, in order to facilitate the determination 
of a Court upon ſuch agreements according 
td the intention of the parties, and the. nature 

of the contract; and ſuch appears to have 

bern the conſtruction which led the judg- 
ment of the Court in deciding upon the queſ- 
tion of ſhip- damage under a charter- party of 
freightment between Hal ham and two Others 
agzinſt the Egft- India . In * caſe, 


I Molloy 365. 


- , EDougl. 222. 
the 
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the: ip York, of which two of the plains 
tiffs were part-owners, and the third captain, 
had been freighted by. a .charter-party be, 
tween them and the Eaſt- India Company, on 
a voyage from London to India, and back to 
London l. On her return home, ſhe met with 
a moſt uncommonly violent ſtorm, off Mar- 
gate, where ſhe was ſtranded, on the firſt ot 
January 1779, and funk under water. By 
this misfortune, a great part of her cargo 
(being ſalt· petre) was loſt; the principal 
part of what remained, which conſiſted chiefly 
of pepper, was greatly damaged by the ſea, 
water, but was got out of the ſhip, by per- 
ſons ſent down by the Company, and brought 
to town in, other veſſels, where a particular 
proceſs was employed, at a great expence to 
the Company, to reſtore it, in ſome degree, 
and render it marketable. The ſhip, after 
being in a great meaſure unloaded, was with 
much difficulty, raiſed out of the water, and 
arrived in the port of London, with a ſmall 
part of, the. cargo ſtill remaining on board. 
The plaintiffs inſiſted, that ſhe had arrived at 
her port of diſcharge, and had performed 
her voyage within the meaning of the char- 
ter Party, and that, notwithſtanding the mif- 


| 1 Doug). 272. 18th. November 1779 · 
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Fortune which had happened, and the Toſs of 
part, and the ditriage done ts the reſt; of the 
cargo, they were emitlech to be paid the 
rage. The defctidaiits cotitended z firſt; thas 
In the events which had happened, they were 
diſcharged from the payment of any freight 
or demurrage; ſecondly, that if they were 
fable for freight and demurrage, yet by cer- 
tain claufes in the charter=patty, they were 
entitled to deduct therefrom the value of the 
goods loſt; the loſs upon thoſe which were 
faved in a damaged ſtare ; and the expences 
they had bern put to in getting thoſe datnag- 
ed goods te Londen and rendering them 
marketable. A common action of oSvenant 
was at fifft brought on the chatty- party, ts 
which the defendants pleaded; but een 
both parties conſented to try the queſtions in 
diſpute between them in four different feigned 
iſſues, which were as- follows: 1. Whether 
the plaintiffs were, or were not, entitled to 
any and what freight or demurrage in reſpect 
of the ſhip and voyage, im the alarter- party 
mentioned; 2. Whether the plaintiffs were 
| Hable to pay or allow to the defendants any 
ſum or ſuins of money in f̃eſpect of the goods 
and merchandizes which had been ſhipped on 
board the ſaid ſhip, and which had been loſt,. 
= ” was 
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er not delivered to the defendants on her ar- 
rival in England; 3. Whether the plaintiffs 
| were liable to pay or allow, Ec. in reſpect of 
4 certain quantity of pepper which had 
been ſhipped, &c. and which had been 
prejudiced, wet, and damnified, before the 
arrival of the ſhip at Longen; 4. Whether 
che plaintiffs ought to pay or make ſatisfac- 
tion to the defendants, for the expences they 
were at, in ſaving and bringing to Laden 
certain goods and merchandizes which were 
taken out of the ſhip when ſhe was ſtranded, 
or otherwiſe concerning the ſaid goods; theſe 
iſſues came on to be tried, before Lord 
Mansfield, at Guildball, at the Sittings after 
lat Trinity term. There were two clauſes 
in the charty-party on which the defence on 
the firſt iſſue was founded, viz. 1. And, 


| as touching the freight to be paid or allowed 


by the Company, it is agreed, and the 
Company covenant with the ſaid part-own- 
ers, that the Company Mall, and will, in 
caſe and upon condition that the ſhip per- 
forms her voyage, and arriyes at Longon in 
ſaſety, and the ſaid part-owners and maſters . 
do perform the covenants on their part, and 


nat otherwiſe, well and truly pay and allo - 


the freight herein mentioned m, 2. It is 
| wP. 8. of the printed form of the Eaſt-India Com- 
— pany's Charter. parties. 

"NE hereby. 
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hereby greed, chat, i in caſe the ſhip doch 
not arrive in ſafety i in the river Thames, and 
there make a right delivery of the whole 
and entire cargo and lading on board the ſaid 
| tbip as aforeſaid, the Company ſhall not be 
liable to pay any of the ſums of money herein 
before agreed to be paid for freight and de- 
murrage, nor ſubject to any demands of the 
ſaid part- owners or maſter on account of the 
"aid ſhip's earnings in freight, voyages for 


'the Company, or on account of any other 


employment, any other law, vlage,” prac- 
tice or cuſtom, notwithſtanding 1 n. The fol- 
| lowing clauſe” was the foundation of the de- 
' fence on the ſecond iſſue. And, if any of the 


'homeward-bound cargo ſhall be loſt or un- 


delivered into the ſaid Company's warehouſes 
at the ſaid ſhip' $ arrival ih England, (except 
"that no ſuch payment ſhall be made if there 
happens an utter inevitable loſs of ſhip and 
cargo, nor ſhall any other payment be made 


— 


for ſuch goods as ſhall neceſſarily periſh or 


be caſt into the ſea for the preſervation of 
the ſhip and cargo, than by an average to be 
"borne. by ſhip, freight, demurrage, and 
cargo, ) the part-owners and maſter, ſhall 
ay or allow to the Company the prime coſt 
"of ſuch goods, and 30 J. for every 100 J. on 


" p. 11. of the printed” form of the Tal- d Con. | 


8 5 . * 


* | fuch 


* 


c 
| fich prime coſt o. On the third iſſue they 

relied on the following clauſes: 1. But if any 

of the homeward-bound cargo, when deli- 
vered into the Company's warehouſes in 
England, ſhall be found to be prejudiced, 
wet, or damaified, by any occaſion or acci- 
dent whatſoever, it ſhall be lawful for the 
Company to refuſe ſuch goods, and in ſuch 
caſe the part-owners and maſter ſhall take 
them, and allow to the Company the ſums 
which they are invoiced at, with charges, 
cuſtoms, and duties; and in ſuch caſe the 
Company ſhall pay no charges or freight for 
the ſaid goods ſo prejudiced, wet, or damni- 


. fied, unleſs in caſes of damaged pepper, 


which the part-owners and maſter are to al- 
low the Company for at the current price of 
ſound pepper in London, and the Company 
are to pay the freight and charges on ſuch 
pepper as if it were not damnified P. 2. But 
the ſaid part- owners ſhall not be charged 
with any ſum of money in reſpe& of goods 
damaged on board the ſaid ſhip, but ſuch as 
hall, by the condition and appearance of the. 
package thereof, or by ſome other reaſonable: . 
| proof, appear to be ſhip-damage 3 any ching 
OP. 4s 5. of the printed form of the Eaſt-India Con. 
pany's Charter- parties. 
I Did. p. 4, 5. 
— 583 14 berein 
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herein contained to the contrary thereof in 


any wiſe notwithſtanding q.” 3. A provi. 


ion for paying demurrage to the owners, if 
the ſhip ſhould be diſpatched ſafe from the 


Malabar coaſt, and ſhould not make the 


paſſage in a limited time; and which adds, 
« and the owners ſhall not be reſponſible for 
any damage that may happen to the home- 
ward-bound cargo, occafioned- OR 
diſpatch r r.“ 


Ty The jury tad for the plaintiffs on 
the three firſt iſſues, viz. 1, That freight was 
to be paid for all the Company's goods deli- 
charter-party : 2. That the plaintiffs were not 
liable to pay for any goods loſt, or not deli- 
vered: 3. That they were not liable to pay 
or allow for any-loſs on the pepper, and for 
the defendants on the coſt, (viz, That the 
_ plaintiffs were to pay to the defendants their 
proportion of the expences in ſaving the 
goods and merchandizes, by way of general 
average, as ſpeciſied in the charter- party, and 
the whale extra expence of bringing the 


JP. 13. of the printed form of the Eaſt-India Con- 
pany's charter-parties. 
r Ibid. p. 14. 


goods 


4 it — 
. 2 —— _ A 9 2 A 
5 «> WY : * r 
* Ny real ® , 4 7 0 
* 2 1 — 
* ” 
4 = 
4 1 f 
, ” 


% 


goods from Margate), arule was obtained by 
the defendants to ſhew cauſe why there ſhould. 


not be a new trial on all the iſſues found 


againſt them; and the caſe was argued this 


day, by Lee, Davenport, Baldwin, and Erſkine, 
for the plaintiffs, and the Solicitor-General 


and Dunning, for the defendants. The coun- 


{el for the defendants relied, as to the freight 
and demurrage, on the ſtrit terms of the 


inſtrument, by which it was ſtipulated, that 


neither ſhould be paid for, unleſs the ſhip 


ſhould arrive in ſafety in the river Thames, 
and there make a right delivery of the whole 


and entire cargo. If the plaintiffs had pro- 
ceeded in covenant, ſuch an arrival and ſuch 
a a delivery muſt have been averred, and was 
now neceſſary to have been proved, to make 


out the caſe on the part of the plaintiffs. In 
| a court of law, the ſtipulations of the deed 


muſt appear to have been exactly complied 
with; and, if any relaxation was to be allow- 


. ed, on principles of equity, recourſe muſt be 
| had to a court of equity, The ſame reaſon- 
ing was equally applicable to the ſecond iſſue, 
On the third, they inſiſted, that © ſhip da- 
mage was ſynonimous to © fea damage,” 


and meant, damage happening at ſea, in con- 


tradiſtinction to any injury the goods might | 
haye received before they were put on board, 
EE not 
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not merely damage at ſea occaſioned by in- 
fufficiency in the ſhip, or the miſconduct or 


negligence of the maſter or mariners, which 
was the interpretation contended for on the 
part of the plaintiffs, Without any ſtipula- 
tion, the owners and maſter would have been 


anſwerable to the Company for loſſes ariſing 


from thoſe cauſes. The word © ſhip da- 
mage,” it is true, was meant to controul the 
general words in a preceding part of the in- 


ftrument, by virtue of which the plaintiffs 


would otherwiſe have been liable, if the goods 
had been prejudiced or damnified by any oc- 
_ ealion or accident of any ſort ; but, according 


to the conſtruction contended for by the plain- 


tiffs, this prior clauſe would be totally annul- 
led by the other. 


The foving in caſe of a have departure from 
the Malabar coaſt, affords an additional proof 
that ſea-hazards from weather, ſtorm, &c. 
were meant. For how could a detention be- 


yond the uſual ſeaſon increaſe the danger of 


damage from inſufficiency in the veſſel (inde- 
pendent of what the weather might occaſion) 
or from miſcondu in the maſter or the 


crew ? On the other ſide, it was inſiſted, that 


this ſort of inſtrument ought to receive a li- 


beral conſtroction. The non-compliance. 


with 


wt / 
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with the letter of it, in not delivering the car- 
go in the river Thames, was owing to the act 
of the defendants themſelves, in ſending their 
ſervants on board, who took it out of the ſhip 
without any participation with the plaintiffs. 
This diſcharged them from the neceſſity of 
performing ſtrictly that part of the contract 
(as to which the caſe of Sparrow v. Carutbers, 
reported in Strange, was in point), and the 
diſcharge might have been averred in an ac- 
tion of covenant. That as to the goods da- 
maged or loſt, the charter- party was certain- 

ly. very confuſed and ill digeſted, full of con- 
traditions, owing to the circumſtance of dif- 
ferent clauſes having been added at different 
times, without attention to the coherence and 
conſiſtency of the whole. But it muſt be in- 
' terpreted in a manner the moſt conſiſtent 
with good ſenſe, and the nature and general 
tendeney of the whole contract. The expreſ- 
ſion of ſhip damage” could not be uſed in 
oppoſition to damage received before the 
- gon are put on board, becauſe the owners 
could never be anſwerable for that ſort of in- 


_ and therefore it never could have been 


thought neceſſary to introduce words to de- 
. that the 4 were not. 


: * 1. 18 Geo, 8. Str. 1236. 
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It was ſaid, that the clauſe mentioning 
ſhip damage was firſt introduced 1769, when 
the Ncbefter Eaft-India-Man was loft. The 
then Solicitor General had given an opinion, 
that the charter-party, as it then ſtood, would 
make the owners liable for loſſes by ſtorms, - 
and with the expreſs deſign of preventing that 

conſtruction, this new clauſe was adopted. 


It muſt mean damage received on board 


che ſhip, and occaſioned by negligence or 


miſconduct; ſurely not damage ariſing, as in 
che preſent caſe, from the act of God, which 
no human care could prevent. 


If there were * doubt, the ſpecial jury 
who had exerciſed their judgment upon it 
were certainly moſt competent to determine 
it, no queſtion being more excluſively fit for 
their conſideration. The owners therefore 
were by that clauſe exempted from reſponſi- 
bility for any other ſort of damage but ſhip- 
damage ſo underſtood, and the foregoing 
words © by any accident whatſoever,” were 
thereby controuled and reſtrained. Then, 
as to the goods loſt, this being the clear 
meaning of ſhip-damage, and univerſally ſo 
_ underſtood by perſons converſant with the 

ſudject, it could never be the intention of the 
contract, 


ſpetial. 11 


contract, that, though the owners were not to 


be anſwerable for goods damaged, they were 
for goods loſt, by the acł of God. The ftrit 
compliance with the words on which the de- 
fendants relied as to the goods loſt, was never 
expected. The cargoes of Indiamen are never 


delivered into the Company's warehouſes, but 
only into lighters belonging to the Company. 


Edwin v. e eee 


Wards v. Child u, were cited. 


Lord Mangfeld. I ve 8 doubr,. but 
that, if the delivery at Margate was, in the 
contemplation of the parties, ſubſtituted for a 
delivery at London, it might have been aver- 


red in an action of covenant v, becauſe there 
can be no material fact in a 8 which may 


not be put upon record, er given in evidence 
on the general iſſue. The Company are not 
liable to any imputation. The part they 
took, when the calamity happened, was what 


| humanity and juſtice required, and can be of 
no prejudice to either ſide. The charter- 


party is an old inſtrument, informal, and, by 


the introduction of different clauſes, at differ- 


ent times, inaccurate, and ſometimes contra- 


' + Canc. H. 1690. 2 Vern. 210. 
u Canc. M. 1716. 2 Vern. 727. 
v Vide Jones v. Barkley, Dougl. 684. 
oe | © —_ 
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dictory. Like all mercantile contracts, ie 
ought to have a liberal interpretation. In 


conſtruing agreements, I know no difference 
between a court of law and a court of equity. 


In the caſe of Edwin v. the Eaft-India Com- 


pany, Vernon makes the court ſay, © Though 
the charter-party is ſo penned, that nothing 
can be recovered at law, yet the plaintiffs 
have a Juſt — and * to be e 
in equity.“ n | 


A court of equity cannot make an agree- 
ment for the parties; it can only explain 

what their true meaning was; and that is alſo 
the duty of a court of law. I told the jury, 
that the inſtrument muſt have a liberal con- 
ſtruction, according to the true intention, and 
T left the conſtruction to them more than in 
common caſes ought to be done, becauſe the 
province of conſtruing written ' inſtruments 
belongs to the Court. On the point of ſhip- 
damage I had' conſiderable doubts, which I 
ſtated fully to the jury. The Company have 
thought fit to bring the caſe before the Court, 
but, upon hearing the arguments, I am now 
clear that the verdict was right on all the 
iſſues. As to the firſt, the Company, by re- 
ceiving pa:t of the cargo, have waved all ob- 
jeRions —— the delivery. (His Lord- 
ſhip 


| Toy 
"ſhip had n the defendant's counſel 
'to = whether the Company could mean ſe- 
riouſſy to inſiſt, that they were to have the 
delivered, and not pay ſor the freight of them?) 
The principal queſtion is, whether the owners 
are to pay for the damage occaſioned by the 
ſtorm the act of God; and this muſt be de- 
termined by the intention of the parties, and 
the nature of the contract. It is a charter of 
freight. The owners let their ſhips to hire, 
and there never was an idea that they inſure 
the cargo againſt the perils of the ſea, The 
Company ſtand their own inſurers. - Words 
| muſt be conſtrued according to the ſubject 
matter. What are the obligations upon the 
owners which ariſe out of the fair conſtruction 
of the charter-party ; why, that they mall be 
anfwerable for damage incurred by their 
own fault, or that of their fervants, as from 
defects in the ſhip, or improper ſtowage; fuch 
'as mixing commodities together which, hurt 
one another, &c. If they were liable for da- 
mages occaſioned by ſtorms, they would de- 
come inſurers, not freighters. Many. of the- 
difficulties which have been raiſed, are occa- 
ſioned by the multiplicity of unneceſſary 
: words, introduced with a view to be more 
expłi- 


gone on in the uſual way, by an ation 
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explicit; an effect which often ariſes: from 


the ſame cauſe in acts of Parliament. It 
ſeems the queſtion had occurred in the year 


1759, and the clauſe mentioning ſhip-da- 
mage was introduced in order to fix the riſks 
for which the owners were to be anſwerable. 
That clauſe rides over all the former part of 
the charter- party. As to the other point of 
the goods loſt, the whole is one entire con- 


tract, and muſt be underſtood in a manner 


. conſiſtent with itſelf; and it never could be 
intended, that the owners ſhould be pro- 


tected from the leſſer loſs, and remain an- 
ſwerable for the — 


Willes Juſtice, et, 


 Apburſt Juſtice. —I am of the ſame opt- 


nion. The conſideration, that the owners 
are not inſurers, controuls every branch of 


the inſtrument, If the proviſo concerning 
ſhip-damage 
have been ſome doubt; as the caſe ſtands - 


had been wanting, there might 


ere 1 is none. 


Buller Juſtice.— I am of the ſame opinion. 


There could have been no doubt on the 


ſubject of the firſt iſſue, if the parties had 


of 


ſpetial- 0 
of covenant on the charter-party. If an a& 
undertaken to be done is diſpenſed with by 
the other party it is ſufficient ſo to ſtate it 
on the record; ſpecial pleading being no- 
thing but a bare narration of facts in a legal 


| form. | 


The rule diſcharged, = 


CHAPTER VL 
Partnerſhip— 


ARFTNERSHIP cannot be entered 
into or contracted without the conſent a 
of all the partners, who ought reciprocally 
to chooſe and approve of one another, in 
order to form among themſelves that fort of 
tie, which is aptly deſcribed as a kind of bro- 
therhood b. 


| The free choice of the as contracting 
is ſo efſentially neceſſary to the conſtituting of 
2 partnerſhip, that even the executors and re- 
preſentatives of partners themſelves do not, 
in their capacity of executors or repreſenta- 
tives, fucceed to the ſtate and condition of 
partners e. | e 


In the very fries of a partnerſhip con- 
at ſuch attention and care. is exacted from 


each partner, as every prudent man takes of 


» Conſent' is neceſſary to nn; ond every contra. 
4 Burr. 2241. I 
o Socictar jus — * in 11 aber. Dig. 
I. 63. ff. pro. ſoc. 
Nee haves os ii fucredit. l. 65. 99. pro. ſoc. b. 
2 Ma 33. 
his 
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his own concerns, which is certainly a good 
mode of enſuring the ſhare contributed by 
each partner, and affords the ready means 
to ſecure good fellowſhip, - and to promote 
that enterprizing ſpirit which is ſo eminently 
uſeful for the encouragement of our trade and 
commerce with other nations: And with no 
ſmall ſhare of truth might it be obſerved, 
with reference to our iſland and its inhabitants, 
that the philoſopher may arrive at an high 
pitch of improvement in agriculture, arts, 
and ſciences ; the huſbandman, the artizan, 
and the manufacturer, may reduce ſuch ſpe- 
culative knowledge to practical uſes, with 
the greateſt ſkill and dexterity on their parts; 
Government itſelf may enact the wiſeſt laws, 
and give all defirable | encouragement for the 
* advancement of commerce; yet what can 
even all this avail, without the penetration 
and ſagacity of our merchants, and traders, 
to export the produce of our lands, and 
the labors of our artiſts and manufacturers 
into foreign countries, with advantage to the 
State, as well as to themſelves? It is ob- 
| ſerved by Molloy, © That foreign trade is the 
&© main ſheet-anchor of us iſlanders; without 
e which, the genius of all our uſeful ſtudies 
de and the which renders men famous and 
ge renowned, would make them uſeleſs and 


K 2 8 inſig- 
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« jnſignificant to the public.” And Lord 
Chancellor Bacon obſerves, that MERCHANTS 
AND TRADERS ARE IN A STATE, WHAT THE 
BLOOD IS TO THE BODY.” The enterpriſe, abi- 
lities and ingenuity of this part of the commu- 
nity are therefore moſt certainly of the urmoſt 
importance to the whole Britiſb empire. From 
ſuch conſiderations as theſe, there naturally 
ariſes the idea of propagating, by the beſt 
poſſible means, that ſpecies of commerce, 
which makes us maſters of the treaſures of 
other nations and countries, and which be- 
gets and maintains our ſeamen. 


And perhaps hs be s wore ready 
method to propagate commerce of ſuch a na- 
ture, than by uniting the joint efforts of ſkil- 
ful and enterprizing merchants in co-partner- 
| hip; which has already been ſhewn to conſiſt 
in joining together. the intereſts of two or 
more merchants or traders for the purpoſe of 
advancing and improving commerce. And 
upon entering into partnerſhip, the ſubject 
of which comprizes the capital ſtock, and the 
intereſt of each partner therein; together with 
the labor and ſkill to be employed, and the di- 
viſion thereof; what naturally occurs in point 
of diſtribution ſeems to be, that if each partner 
contributes an equal proportion of capital 
ſtock, 


RE. 3 
ſtock, labor, and ſkill, then each muſt receive 


an equal ſhare in the profit and loſs; but where 


they contribute unequally, certain rules ſhould 
be preſcribed according to the circumſtances 
of the partherfhip, for the purpoſe of adjuſting | 
the Teſp peCtive ſh ſhares of al the partners. 

For inſtance, if one partner fotnithes 4 hor 
and the other money, whatever the produce of 
fock partnerſhip trade may amount to, it 
ſhould feem right to divide it, after deducting 
the ſum advanced, in the proportion of the 
intereſt of the money to the wages of the la- 
bor, allowing ſuch a rate of intereſt as money 
might be borrowed for upon the ſame ſpecies 

of ſecurity, and ſuch wages or allowance as 
a ſkilful workman would be entitled to for 
the ſame degree of labor and a ſimilar truſt. 


According to the principle laid down in 
the civil law, which ſays, d that no man 
doubts, but that partnerſhip may be entered 
into by two perſons, when one of them only 
finds money, in as much as it often n 


AInſtit. lib. 3. tit. 26. De Societat. 4 
% Nam et ita coiri poſſe ſocietatem non aubitamus, ut 
4 alter pecuniam conferat, alter non confer at, et tamen lucrum 


inter eus Commune fit ; 7a feepe 6 opera @licijus pre pecunia 
* gat.” 
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that the work and labor of the other a amounts 
to the value of it and * its * 


For in mater r on che: one fide 
labor is contributed and on the other only 
the /e of money, that partner who contri- 
buted the money does not always admit the 
other to a ſhare of the prineipal; but only to 

his ſhare of the profit, which ſuch labor and 

money joined together might prodyce, And 
if A. for inſtance, who furniſhes Jabor only 
bath no title to any part of the money ad- 
vanced upom diflolving the partnerſhip, fo 
B. alone ſhould be liable to the riſk of the 
money as owner thereof; for in ſych a caſe 
it is not the money itſelf but the riſk which 
it runs, and the probable gain which may 
accrue from i it, that are to be . with 
the labor. 


3 herefore when the profits of ſuch a part- 
nerſhip are to be ſhared, it would be out of all 
proportion in point of reciprocal adyantage if 
the labor were to be compared with the prin- 
cipal ſum advanced; and the only fair crite- 
rion to judge by is a true compariſon between 
the value of the labor on one ſide, and the 
riſk and hazard which the money advanced iy 
expoſed ta on the other. And perhaps the 

| better 


x 


cue into. 
better way in forming 
ſort is to rate the riſł of the principal and the 
hopes of the profit according to the intereſt 
that is generally given for money ſo borrow- 


ed upon riſk. Suppoſing then this intereſt to 
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vorc 60 l. and the other advances 100 J. in 


money, each partner will ſhare equally of the 
profit. According to this rule, if there ſhould 
be nothing gained by the partnerſhip con- 


cern, A. would loſe his labor, and B. his in- 
tereſt, which would be equal and juſt. And 


ſhould the original ſtock be diminiſhed, by 


the ſame rule A. loſes only his labor, 


of his money computed at fix pounds per cent. 
in the diviſion of the profits, where there are 


But it ſometimes happens in partnerſhip 
concerns, that labor and money are ſo blend- 
N or interwoven together, as to give to him 
that contributed only his Jabor, a ſbare in 


the ptineipd}; the labor contributed by one 


partner, abd the money advanced by the 
other, being ſo intermixed as to make one 


general maſs. As ſor example, one partner 


K 4 ſpends 


partnerſhips of this 


be 67. per cent. if one party contributes labor 


- whereas B. would loſe his intereſt and a part 


of the principal, for which eventual diſadvan- | 
tage B. is compenſated by having the intereſt 
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ſpends the money advanced by him in buying 
up unwrought materials, and the other 
furniſhes perſonal ſkill and labor to work 
them up and manage them, which very often 
happens in large manufacturing towns. 
Thus, again, if T ſupply a weaver with 1007. 
to buy wool, and he makes cloth of i it; com- 
puting his labor at 100 J. it is manifeſt that 
here both of us have an equal intereſt in the 
cloth; and when it is ſold, the money muſt 
be equally divided: Nor in fairneſs could I 
deduct the 100 J. contributed at firſt, and then 
divide the remainder with lien. 

This wied obtains in other things = 
well as money, as when one allows ground 
for a building, on condition that he who builds 
thereon ſhalf have a moiety: or, as when 
one truſts a flock to be fed, on condition that 
jf it be ſold within a limited time, the mo- 

ney ſhall be proporuonably divided 4 
the partners „ 


But, in order to prevent litigation and 
ſtrife between partners, the diviſion of the 
profit ought never to be forgotten in the 
conſtitution of the partnerſhip, and it is there- 


e Digeſt. lib. 19. tit. 5. 
f Grotius, I. 2. c. 12. f. 24. 
| fore 
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fore commonly ſettled, in a regular partner- 
ſhip, by expreſs agreements : yet theſe agree- 
ments, to be equitable, ſhould purſue the 
principle of the rule here laid down, when- 
ever ſuch partnerſhip is to be entered into. 

And upon entering into partnerſhips which 
are mixt in their nature, by one partner's. 
contributing the whole of the money, and 
another labour and ſkill, perhaps the moſt 
convenient form of arrangement might be to 
divide the whole concern into a certain num- 
ber of aliquot parts or portions, and to aſſign 
to each partner reſpectively his agreed num- 
ber of ſhares, by which his proportion of the 
profit or loſs is to be regulated. For it ſhould , 
be conſidered upon every occaſion where mo- 
ney is ſo advanced for the purpoſe of enter- 
ing into partnerſhip, that all the partners are 
bound by what any one of them afterwards 
does in the courſe of the buſineſs; for, qu 
Soc, each partner is conſidered as an authoriſed 
agent of the reſt, and all are reſpectively im- 
plicated, and each becomes liable to the ful.. 
leſt extent in ſuch trade or buſineſs. —Thus 
in the caſe of Hubert and Nen, where a 
gentleman engaged in trade, but did not 
appear in the partnerſhip 8. - 


* 26th ON. 1734. Davies“ Bankrupt Law, p. 8. 
Philip 
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Philip Hubert, of the pariſn of St. Ane, 
Weſtminſter, in the county of Middleſex, Eſq; 
enters into articles of copartnerſhip with Ro- 
bert Nelſon, of Loudon, diamond-merchant, 
in manner following :— The articles recite, 
That Hubert having experience of Mr. Nel. 

for's fidelity, had agreed to carry on the trade 
of a diamond-cutter with him for the ſpace 
of one year, and to be concerned in the profit 
and loſs of buying, ſelling and retailing of 
diamonds; and Hubert, towards carrying on 
the trade, agreed to advance and bring into 
the ſaid trade 5007. viz. 1col. for buying 
of mills and other materials, and 4c0 J. for 
buying of rough diamonds for their mutual 
benefit and advantage. And as Nelſon was 
the jeweller, he was in the firſt place to be. 
allowed for cutting and poliſhing every car- 
rot of diamonds 14 5. and after ſuch deduc- 
tions the half of the profit and loſs was to be 
divided and ſuſtained between them. - And 
Nelſon agreed that he would be faithful to 
Hubert, and that a true account of all their 
dealings ſhould be taken every three months, 
and for that purpoſe that he ¶ Nelſen) would 
fairly write down all ſuch tranſactions and 
dealings in ſome convenient book or books 
of account to be kept by the ſaid Nelſon, of 
which the ſaid Vubert ſhould at all times 


during 


Entering into. 139 
during the copartnerſhip have the fight and 
peruſal, and the liberty to tranſcribe any part 
thereof. But it was thereby agreed, T hat 
the ſaid Nelſon ſnould make ſuch entries and 
carry on ſuch trade on his own ſeparate ac- 
count and riſque, and not as a partner of 
Hubert, who was not to be liable to any of 
the ſaid Nelfoy's debts or engagements, ſave 
as in manner aforeſaid. And it was alſo 
agreed, that neither of the parties would do 
any act whereby the ſaid 4007. ſhould be 
prejudiced or leſſened, nor ſhould ſuch 4007, 
be charged or affected in any degree, by 
reaſon or means of any private debt or debts, 
| which then was or ſhould then after grow 
due from the ſaid Robert Nel/on on his own 
private account ; and that the co-partnerſhip 


ſhould continue for one year, and ſo from 


year to year for ſeven years, if Hybert ſhould 
require the ſame ; and that if Hubert ſhould 
at the end of the firſt year, or any other year 
during the ſaid ſeyen years, he minded or 
deſirous to call in the ſaid 5ool. fo agreed 
and thereby underſtood between the parties 

to be only lent from Hubert to Nelſon, on t 
terms aforeſaid, and to end the ſaid partner- 
ſhip; that then the ſaid Hubert ſhould give to 
the ſaid Nelſon three months notice before 
the end of each or any of the ſaid years, 
of 
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of ſuch his mind or defire, in writing, to be 
ſigned by the faid Hubert, and which the 
ſaid Nelſon was thereby bound to obſerve 
and comply with, And it was farther 
agreed that Nel, fon ſhould be allowed all 
ſuch expences as, he ſhould be put to in 
Preparing or finiſhing any commodity be- 
longing 'to. the trade; and that if Hubert 
ſhould: dufing the co-partnerſhip advance any 
ſum to Nelſon, or if Nelſon ſhould advance 
any ſum of money of his own, which both 
were at liberty to do, that the profit and loſs 1 
of ſuch ſum or ſums ſhould be equally borne 
between them, and that Nelſon ſhould not 
during the co-partnerſhip take any ſum from 
any other perſon, on the terms of the co-part- 
nerſhip, ſo as to intitle any perſon to any 
profit from the trades or either of them in 
conjunction with Nelſon, without Hubert's 
leave. And for the performance of theſe 
articles each bound himſelf to the other in 
the penalty of 1000 J. and on the back of 
theſe articles there was a memorandum in- 
dorſed, that before the execution thereof it 
was agreed, that if any ſum ſhould be ad- 
vanced by cither of them to carry on their 
trades, without the like ſum being advanced 
by the other, that the party os advancing 
ſhould be allowed by the other intereſt for a 


moiety 
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moiety of ſuch money after the rate of 51. 
per cent. After theſe articles were entered 
into, Nelſon being the acting partner and bred 
a jeweller, carried on the trade from the 
year 1734, to the year 1738. without mak- 
ing any diſcovery of his partnerſhip to his 
_ creditors, except to a few of his moſt inti- 
mate friends, and during that time contracted 
ſome debts in the jewelling trade to perſons 
who at. that time were wholly unacquainted 
with the co-partnerſhip, and Nelſon gave his 
own ſeparate notes for ſuch debts, without 
mentioning company or partner. In Ofober 
1738, Nelſon ſhews the articles to ſeveral 
of the creditors, who fold him large par- 
cels of diamonds on the credit thereof, 
and Nelfon gave promiſſory notes for him- 
felf and Company, which were afterwards 


proved under the commiſſion. Hubert find- 


ing that Neſſn had diſcovered the co-part- 
nerſhip, and that he had given notes for 
himſelf and Company to a great ſum, applied 
to Nelſon to ſettle with him, and to deliver 

up the articles; but Nelſan's demands being 

too high for Hubert, on the 20th of Decem- 
ber 1738, Hebert, in order to protect his 
eſtate from the debts which Nelſon had con- 
tracted, makes a conveyance of all his real 
and perſonal eſtate, and then retires to 


5 rance. 
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France. On the th of January 178, 4 
joint commiſſion iſſued againſt Hubert and 
Nelſon, as partners, and on ſuch joint com- 
miſſion they were declared bankrupts. On 
the zoth of January 1738, Hubert prefers 
a petition to the right honourable the Lord 
High Chancellor, ſetting forth, that in 
 Ofteber 1734, he lent Nelſen 500 l. for 
which he gave him his bond, and that on 
ſuch bond there was then due to him 3807: 
which he had demanded payment of; and 
that Nen not only refuled him payment; 
but threatned, that unleſs he would deliver 
up the bond, and give him +500/. that 
 Nelſcn would ſwear that Hubert was his part- 
ner, and that he would contract debts ro 
1, oo. which he would ſubject Hubert to 
pay. That a commiſſion had been awarded 
againſt Ne:/on, and a joint commiſſion againſt 
| Nelſon and [Iubert as jewellers and partners, 

on the petition of one Jobn Haradban a dia- 
mond cutter, who pretended there was a 
debt of 15:07. due to him from Nelſer, 
which Hubert was ſubject to pay. That 
Hubert was poſtefict of 10007. per annum, 
eſtate, and never had any dealings or tranſ- 
acttons with Hardbam, or committed any 
act of bankruptcy. That the 31ſt of January 
was appointed for choice of aſſignees, ald 
that 
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that the 1 under the commiſſion 
had ſeized a great quantity of plate, which if 


they ſhould proceed to diſpoſe of, would be 


2 great loſs to him. And therefore Hubert 
prayed, that the joint commiſſion againſt. 
him and Nelſon might, as againſt Hubert, be 


ſuperſeded, and that in the mean time all 
proceedings might thereupon be ſtayed until 


a writ ſhould iflue for that purpoſe. The 
petitioner Hubert, in the petition took no 
notice of the articles of co-partnerſhip which 
were. between him and Negſon; and on the 3d 
of February following, this petition came on 
by ſpecial appointment, and was heard at his 


Lordſbip's houſe in Ormond ſtreet. And upon 


reading ſeveral affidavirs of the petitioner and 
of. John Hardham, Sir Thomas Aften and 


Others, John Crew and Others, Paul Daniel 
Chevenix, Dr. Francis Aſcougb, Robert Par- 


ſons and Another, James Cundell and Another, 
TFoſeph Emmott and Others, and Jfaac Strutt; 
the examination of William Parſers taken be- 


fore the commiſſioners, under the ſaid joint 


commiſſion the 3 iſt day of January 1738, 
and the articles of partnerſhip dated the 10th 


of Oftober 17 34, between the ſaid Pubert and 
Nelſan, and alſo the indorſement on the ſaid 


articles, and an account marked B. referred 
to in the depoſition of Miiliam Parſers, tho 
ſeveral 
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ſeveral depoſitions of John Hardbam, Villiam 
Thompſon, Paul Whitebead; Edward Clarke, 
Jobn Parr, Mary Carter, and Robert Parſons, 
before the commiſſioners; and on hearing 
what was alledged by Mr. Fazakerley and 
Mr. Noel of counſel for the petitioner, and 
Mr. Chute and Mr. Legg of counſel for the 
aJignees, his Lordſhip did order, that the 
| petition of the ſaid William Hubert ſhould be 
diſmiſſed; and the faid joint commiſſion 
againſt Hubert and Nelfon did accordingly 
ſtand. This commiſſion againſt Hubert de- 
pended upwards of two years. In Trinity 
term 1739, Hubert filed his bill in chancery 
agalnſt all the creditors under the joint com- 
miſſion, except one Mr. Thomas Cheſſon, for 
a diſcovery how their reſpective debts aroſe; 
and to controvert among other things his 
being a partner with the ſaid Robert Nelſon, 
or him, his eſtate, or effects being liable to 
the debts or demands of the ſame creditors 
or any of them; and after ſuch ſuit had been 
ſome time depending, Mr. Hubert made an 
honourable propoſal to the creditors, which 
they all thought proper to conſent to; and 
upon payment of a certain ſum into the bank 
of England in the names of truſtees, the cre- 
ditors entered into articles of agreement with 
*[Zatert, that they would accept the ſame in 
ſull 


unn Wm. % 
full ſatisfaction of their debts; and that they 


would not only procure the ſaid commiſſion 


with them at the time they were contracted. 


of bankruptcy to be ſuperſeded, but alſo the 
faid ſuit in chancery to be diſmiſſed out of 


court without coſts. The ſum agreed upon 
was afterwards. paid by Hubert and the ſuit 
was diſmiſſed; and on the 12th day of De- 
cen ber 1741, with the conſent of the credi- 
tors, the joint commiſſion of bankruptcy 
againſt Hubert and Nelſon was ſuperſeded. 


It therefore behoves every one upon enter= 


ing into partnerſhip to be very circumſpect, 
and not too haſtily form ſuch a connexion 
with one who is a ſtranger; for it ought not 
to be forgotten that one partner may con- 
tract debts, even in the partnerſhip itſelf, ſo 
far unknown to the other, as that the other 

may be involved in the danger of them, tho 
he was not at all concerned in, or acquainted 


So alſo may one partner diſcharge .debts for 
the co-partnerſhip firm, and if he has an 
evil intention, may receive money and give - 
receipts for ir on the joint account, but, not 
carrying it to the common account, or not 


bringing the amount into caſh, may wrong 


the ſtock to ſo conſiderable a degree that it 
L might 
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might eventually ne" the ruin of all the 
2 5 


An evil-minded partner might likewiſe 
confeſs judgment, or give bonds, or notes in 
the name, and on the account of the co- 
partnerſhip firm, and yet convert the effects 
to his own private uſe, leaving the joint ſtock 
to be anſwerable for the value. Such an 
one might alſo clandeſtinely ſell and give 
credit, and deliver parcels of goods to what 
value, or what quantity his evil-· intention 
might ſuggeſt, and to whom he pleaſed, 
and by ſuch connivance might loſe to the 
ſtock fo large a portion of the property as to 
ruin the other partners by involving the 
whole co-partnerſhip firm 1n a ftate of bank- 
ruptey ; for certain it is that one partner may 
commit acts of bankruptcy without the 
knowledge of his co-partners, and thereby 
ſubject the joint-ſtock and all the partners 
concerned therein to the hazard of a com- 
miſion, whilft the other partners might re- 
main ignorant of it till the blow was given, 
and in fech a manner, as to be too late to be 
retrieved, FE, FED 


Such being the dangers-of n2rtnerfhip. in 
trade, it cannot but be oby:0us Low extremely 
neceſ- 
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neceſſary it is for every one to weigh the diſ- 
advantages, as well as the advantages of part- 
nerſhip upon entering into ſuch a contract. 
And, in order to guard againſt the before- 
mentioned dangers, I ſhall next proceed to 
point out ſome of the Principal requiſites 


which are neceſſary to the * on ow. 


nerſni 5 with good effect. 


7 
5 
| 
| 
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CHAPTER VII. 
Partnerſhip— 


Carrying on. 


not a game of chance, but a ſcience, 
in whictr thoſe who are beſt ſkilled bid the 


faireſt for ſucceſs; and when we alſo conſi- 
der that Great Britain hath, by the foree of 
her arms, the wiſdom of her councils, and 
the integrity of her merchants opened a 
communication in all quarters of the world 
for an unlimited eommerce, we are led to 


diſcover the u/e, if not the neceſſity of part- 


nerſhip to carry on commercial intercourſe. 


And the primary ingredients which are re- 
quiſite for the purpoſe of carrying on part- 


nerſhip with effect are a ſtrictly moral con- 
duct of the parties themſelves, independant 

of any contract whatfoever, together with 
thoſe poſitive as well as: negative aſſiſtances 
which ought to be afforded by each of the 
partners in contracts to be made by them, 

and in all dealings and tranſactions through | 


out the joint concern; each ought likewiſe 
to abſtain. from what is prohibited by law 


ans 


7 HEN we conſider that eommeree is 


be placed in every one of the partners by 
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and not render his partner liable for the com- 


miſſion of any improper act, or the 
of any known duty; and a ſtrictiy juſt a 


regular account ought alſo to be kept and 
_ ſettled between them. For, when perſans 


have entered into partnerſhip with each other 
and become knit together as it were into 
a kind of brotherhood, © Nem ſucietas guoddam 
« fraternitatis in ſe habet. It behoves each 


partner to exert ſo much of his activity and 
diligence, and to uſe ſuch precaution in every, 


tranſaction, as the value of the buſineſs in 
his judgment deſerves, for, as partners are 


not always together when dealing, or per- 
| haps ſeldom ſo, in the common concerns of 


| buſineſs, it is abſolutely neceſſary that the 


moſt implicit confidence and reliance ſhould 


each individually; and indeed the very nature 


of all partnerſhips whether expreſs or im- 


plied, muſt be founded upon ſuch reciprocal 
confidence: for by ſuch rules alone can mer- 


cantile concerns be negotiated; and conſe- 
quently the fighteft breach of faith between 


them muſt in a moral ſenſe be conſidered a 
violation of their contrat. And to the ho- 
nor of the Britiſh nation, this doctrine is in- 


variably held good by the Enghþ merchants 


43: altho* 
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altho” it does not originate here; for Cicere a 
in diſcourſing upon the ſabject of partner- : 
[ | ſhips moſt emphatically fays, © It is ac- 
| * counted a baſe thing to deceive a partner 
1 cc in ever / ſmall 4 matter, and with reafon. 
_- wil For he who enters into partnerſhip does it 
3 « in hopes of gaining to himſelf an affiſtant : : 
1 « To whom therefore can be fly for ſuccour, ö 
| K ſuffers from him on whom he de- ; 
[ © pended ? Thoſe ctimes are of the blackeſt | 
Bl « hue, againſt which there is the leaft guard, $ 
| | 
| 


. 


« We may defend ourſelves againſt the ma- 
* lice of others, but to an intimate friend 5 
te we lie open. For how can we provide 
Wo againſt | a partner, whom we cannot ſo 
1 e much as ſuſpect without violating our 
| 0 duty? Well therefore did our anceſtors 
= « judge him who deceived his friend in this 
| te point, fit to be reckoned Nb the 
hh ce worlt of villains .“ 


[| + + care ® Tuly's words are, . Tu rebus minoribus ſocium fallere 


| turpiſſimum oft neque injurid 3 propterea quod auxilium fibi 
=5 ſe putat adjunxiſſe, gui cum a llero rem communicavit. | - 


1 | cujus igitur fidem confugiet, cum per cus fidem læditu, cui ? 

| f commiſerit ? Atque ea. funt animadwerienda peccats 

marine, quæ difficillime præxaventur. Tei eſe ad alienas 

Fofſumus, intimi multa apertiora vidcant neceſſe oft 3 Soctum 

f | vero cavee qui paſſumus? Quem etiam fi metuimus, jus g- 

Fcii lIgdimus. Refte ig itur najorev eum, qui ſocium fefelliffet, 

in virorum bonorum numero non putar unt habe ri oportere. | 
Orat. pro Roſcio Amerino, chap. 40. 


It 


8 r 
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It has already been obfarved, that upon en- 
tering into partnerſhip, which is a contract re- 
ciprocally benefacial to all parties, fuch care 
is exacted from each as every prudent man 
commonly takes of his own affairs; and in 
carrying on partnerſhip, the partners owe, re- 
ciprocally to one another an upright fidelity 
and integrity, ſuch as may engage every one 
of them to ſhare with the others whatever they 
have belonging to the co-partnerſhip, with all 
the profits and advantages which may accrue 
from thence, and not to reſerve any thing to 
themſelves, but what they lawfully may, by 
their contract. So, that beſides the fidelity 
which the partners owe to one another, they 
likewiſe owe their care and attention for the 
affairs and effects of the co-partnerſhip. . But, 
inaſmuch as their fidelity cannot be limited; 
for it admits of no bounds, they are obliged, 
with reſpect to the care which they owe, to 
_ uſe only the ſame application and vigilance 
in the partnerſhip concerns, as they uvſe in 
their own. And this duty of care and vigi- 
lance which the partners owe to one another 
being regulated by the care which they have 
of what is their own, it ought not to be con- 
ſtrued to extend to the greateſt exactneſs that 
the moſt careful and vigilant perſons are capa- 
ble of; but only to make them reſponſible 
L 4 =, for 


\ 


0 >. 


VW . 


it would be unreaſonable if he were to be 
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| for all deceit, and for all groſs faults ; for, if 
a partner who takes the ſame care of the com- 


mon affairs in carrying on the partnerſhip, as 
he does of his own, ſhould chance to fall into 
ſome ſlight fault without any evil intention, 


made accountable for it ; partners never be- 


_ Ing confidered reſponſible for any accident, 


unleſs occaſioned by ſome fault for which 


they ought to be anſwerable. It has been 
made a queſtion, whether a partner, like a 
biailee, is accountable for fraud only, or whe- 
ther he is alſo accountable for his negligence 
in carrying on trade? And it now prevails, 
| that he is anſwerable for all the damages 


which happen through his fault b. But if a 
man fails in having uſed the mof exact dili- 
gence, ſuch a failure is not comprehended 


under the term evLPA, or fault: for a part- 
ner is not liable to anſwer damages, if, in re. 
gard to the goods of the partnerſhip, it ap- 


pears, that he has uſed the ſame care and di- 
ligence towards them, which he has uſually 
obſerved in keeping his own individual pro- 
perty. For it is certain, that whoever chuſes 
a negligent man for his partner, can lay the 


blame upon himſelf alone, and muſt impute 


his misfortune to his own ill choice e. 
d Societar et rerum e xlp rcp 


P. 50. 17. 23. 


+ Inſt. lib. 8. tit. 26. 
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In carrying on a partnerſhip, where the 
Rock, the firm, duration, the diviſion of gain 
or loſs, and other circumſtances are fully aſ- 
certained: all the partners are generally au- 
thoriſed to ſign by the name and firm of the 
company, becauſe their intereſts are undivid- 
ed d, although their degrees of intereſt may 
differ; yet at the ſame time this privilege 
may be confined to ſome one or more of the 
partners by particular agreement, It often 
happens that the ſame partners carry on buſi- 
neſs at different places, in which caſe they 
ſometimes vary their ſtile and firm. 


| Afﬀeer a partyerſhip is entered into, and is 
begun to be carried on, the ſignature of each 
partner is uſually ſent to the correſpondents, 
and ſo continue to be ſent as new correſpon- 
dents ariſe. And when a new partner is ad- 

| mitted, although there be no public notice of 
alteration in the firm, his ſignature ought to 
be tranſmitted, with an intimation of the 

change in the co-partnerſhip to all their cor- 
reſpondents. Nevertheleſs, mercantile houſes 
that have been long eſtabliſhed, often retain 
the old firm, though all the original partners 
be dead or withdrawn. | 


4 Ante p. 2. 


2 
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In carrying on partnerſhip trage, the powers 
of each partner are in general diſcretionary ; 
but at the ſame time partners ought not to 


act, in matters of importance, without con- 


ſulting together, provided opportunity offers. 


For, though a partner is only bound to take 


the ſame care in a co-partnerſhip dealing as 


he would of his own ſingle concern, and may 
not be liable to make good the loſs ariſing 
from his judging wrong. in a caſe, where he 


had authority to act; yet, if it can be made 


out that he excceded his power, and the event 


prove unſucceſsful, he muſt bear the loſs: if 


it were otherwiſe, indiſcreet partners might 


lead thoſe with whom they were connected 
into the worſt of difficulties againft their cony 
ſent. 5 1 

Having endeavoured to trace out ſome of 
the chief requiſites, as well as general rules 
neceſſary to the carrying on partnerſhip with 
effect, it will be the buſineſs of the next chap- 
ter to ſhew by the ſeveral deciſions in our 
courts what are conſidered to be the rights of 
partners as between * hs 
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CHAPTER. vin. 


a8 between Partners themſelves; | 
Their Rights. | | 


ARTNERS being ſeiſed per my « per 

tout, they mult in all caſes be conſidered 
as joint-tenants in the ſtock and all their ef- 
fects; and not only of ſuch particular ſtock, 
as may be in trade at te time of their enter- 
ing into partnerſhip, but throughout all the 
ſubſequent changes in their co- partner ſhip 
dealings; copſequently nothing can be conſi- 
dered as the excluſive right, dr actual ſhare of 
one partner, bur his proportion of the reſidue, 
upon a balance being ſtruck, of the accounts 
between them. To illoffrate which doctrine 
I ſhall proceed to ſtate, in the firſt place, the 
caſe of Smyth v. De Sylva = which was an 
iſſue directed out of the Court of Chancery, 


to try whether the plaintiffs, as aff ignees of 0 


Edward Hague a bankrupt, were entitled to 
one third part of the profits of the adventure 
of the ſhip. Uianimity, from London to Africa, 
from * Africa to Jamaica, and from thence to 


London, and alſo or the ſale of the ſhip. 


6 0 471. 
| T his 
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This cauſe came on to be tried at Guild- 
hall, London, at the Sittings after Zaſter Term 
1776, before Lord Mangield, when the jury 
found a verdict for the plaintiffs, damages one 
ſhilling, and cofts forty ſhillings, ſubje& to 
the opinion of the Court upon the following 
caſe: | 


yd 


That in December 1771, Edward Hague the 
bankrupt, together with the defendants Jac 
Bernal and Abraham Lara, agreed to purchaſe 
and fit out a ſhip for the ſlave trade, at their 
_ Joint expence, and for their joint account and 
riſk in birds : and that the other defendant, 
De Silva, ſhould have the conduct and ma- 
nagement of fitting out the ſhip as a purſer 
or ſhip's huſband, for the benefit of the par- 
ties concerned, That Hague, in December 
1771, purchaſed the ſhip in queſtion for 6807. 
and ſoon after gave a bill of ſale of one third 
part to the defendant Bernal; and to the de- 
fendant Lara a bill of ſale of one other third 
part: that ſoon afterwards the defendant Lara 
ſold one moiety, or half-part of his third part, 
to the other defendant De Silva, That De 
Silva was at the whole expence of fitting out 


the ſhip for ſea, and ſupplying her cargo, &c. 


amounting to the ſum of 46587. 155. 1 d. 
of which, the defendants Lars and Bernal 
duly 
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duly paid him their reſpective proportions: 
but Hagur paid only 4107. 11. 74. in caſh, 
and gave two promiſſory notes, one for 403 l. 
45. $54. payable at fix months, the other for 
739 J. 25. 4d. at twelve months for the re- 
mainder. That De Silva paid in ready mo- 
ney towards the expence of the outfit, the 
fum of 1331 J. 145. 94. only; and that he 
had fix months credit for 1209/7. wg 5. 3d. 
part of the ourfit and cargo thereof, and twelve 
months credit for the remaining 221 L. 7 . 
1 d. from the iſt of January 1772. That the 
faid ſhip failed for Grave/end on or about the 
firſt of Merch 1772, and arrived fafe, &c. 
That before the promiſſory notes fo given by 
the bankrupt became due and payable, and 
likewiſe long before the ſhip arrived at 74 · 
maica, viz, on the ſecond day of July 1772, 
Hague was declared a bankrupt. It could 
not be known for ſeven or eight months after, - 
whether the ſhip would make a profitable 
voyage or not. The plaintiff Nutt, one of 
the aſſignees, applied ſeveral times to the de- 
fendant De Silva to take the bankrept's ſhare 
or intereſt in the ſaid ſhip, and the profity 
and riſk thereof to himſelf; and to pay the 
plaintiffs the ſaid ſum of 4104. 115. 74. 
being. the money the bankrupt had actually 
uo on account thereof, which the defendant 
De 
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De Silva at firſt refuſed: but endeavoured all 
he could to ſell the bankrupt's ſhare in the 
ſhip, and the outfit and profits thereof, to 
ſome other perſon, who would pay the 410 U. 
IIs. 74. to the plaintiffs, his affignees, and 
to pay for the remainder of the outfit thereof: 
but not being able ſo to do, the defendants 
Bernal and Lara, about a month or two after 
the bankruptcy of Hague, were after much in- 
treaty prevailed upon by the defendant De 
Silva, to join with him to take the remainder 
of the bankrupt's ſhare, equally between 
them, and to pay the ſaid 1742 J. 65. 99d. 
between them in equal proportions, being the 
remainder of the money the bankrupt had 


agreed to pay towards the ſhare thereof he 


had propoſed to take. The defendant Bernal 
accordingly paid the defendant De Silva one 
third part of the ſaid ſum of 1142 J. 65. 9d. 
and the defendant Lara paid him the other 
third part thereof; and the defendants, from 
that time, conſidered the plaintiffs (the aſſig- 
nees) as intereſted in the ſhare of the ſhip, ſo 
to have been taken and paid by the bankrupt, 
only as the ſum of 4107. 113. 76. was to 
the ſum of 4658 J. 155. 1 4. the amount of 
the coſts and outfit of the ſaid ſhip and cargo: 
and that the defendants were entitled to the 
remaining part of the ſhare the bankrupt had 
| 87 ally 
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originally propoſed to taxe. That the plain 
tiff Nutt preſſed the defendant De Silva ſeve- 
ral times to pay the ſaid 4107. 115. 7 d. and 
to take the ſame to himſelf, with the profits 
and riſk thereof. That the firſt intelligence 
the defendant had of the ſhip having made a 
profitable voyage, was on the 24th February, 
1773. The queſtion was, Whether the aſſig- 
nees, as ſtanding in the place of Hague the 
bankrupt, were entitled to one third, or to 
what other ſhare of the profits of the ad- 
venture: * 


Mr. Mansfield for the plaintiffs; M . Dan- 
ning for the defendants. 1 1 5 


; Lord Mansfield, after ſtating the caſe, pro- 
ceeded thus: The adventure having proved 
a profitable one, the queſtion is, what ſnare 
the aſſignees of Hague are entitled to; whe- 
ther they are entitled to one third of the pro- 
fits, and of the money ariſing from the ſale 
of the ſhip, or only to the proportion which 
the ſum of 4107. paid in money by Hague 
towards the expence of fitting out the ſhip, 
&c. bears to the whole amount of ſuch origi- 
nal expence, which was 4658 .? There is 
no difference between the rule which muſt 
govern the. determination of this caſe in 3 

court | 
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De Silva at firſt refuſed: but endeavoured all 
he could to ſell the bankrupt's ſhare in the 
ſhip, and the outfit and profits thereof, to 
ſome other perſon, who would pay the 4107. 
IIs. 74. to the plaintiffs, his aſſignees, and 
to pay for the remainder of the outfit thereof: 
but not being able ſo to do, the defendants 
Bernal and Lara, about a month or two after 
the bankruptcy of Hague, were after much in- 
treaty prevailed upon by the defendant De 
Silva, to join with him to take the remainder 
of the bankrupt's ſhare, equally between 
them, and to pay the ſaid 1142/7. 65. 9 d. 
between them in equal proportions, being the 
remainder of the money the bankrupt had 
agreed to pay towards the ſhare thereof he 
had propoſed to take. The defendant Bernal 
accordingly paid the defendant De Silva one 
third part of the ſaid ſum of 1142 1. 65. 9d. 
and the defendant Lara paid him the other 
third part thereof; and the defendants, from 
that time, conſidered the plaintiffs (the aſſig- 

nees) as intereſted in the ſhare of the ſhip, ſo 
to have been taken and paid by the bankrupt, 
only as the ſum of 410 J. 113. 76. was to 
the ſum of 4658 J. 155. 14. the amount of 
the coſts and outfit of the ſaid ſſ ip and cargo: 
and that the defendants were entitled to the 


nn part of the ſhare the bankrupt had 
G5. ally 
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originally propoſed to take. That the plain 
tiff Nutt preſſed the defendant De Silva ſeve- 
ral times to pay the faid 4107. 115. 7 d. and 
to take the ſame to himſelf, with the profits 
and riſk thereof. That the firſt intelligence 
the defendant had of the ſhip having made a 
profitable voyage, was on the 24th February, 
1773- The queſtion was, Whether the aſſig- 
nees, as ſtanding in the place of Hague the 
bankrup:, were entitled to one third, or to 
what other ſhare of the profits of the ad- 
venture? 


Mr. Mansfield for the plaintiffs ; Mr. Dur- 
ning for the defendantse. 


Lord Man gfeld, after ſtating the caſe, pro- 
ceeded thus: The adventure having proved 
a profitable one, the queſtion is, what ſhare - 
the aſſignees of Hague are entitled to; whe- 
ther they are entitled to one third of the pro- 
fits, and of the money ariſing from the ſale 
of the ſhip, or only to the proportion which 
the ſum of 410. paid in money by Hague 
towards the expence of fitting out the ſhip, 
&c. bears to the whole amount of ſuch origi- 
nal expence, which was 4658 J.? There is 
no difference between the rule which muſt 
govern the. deterinination of this caſe in 3 | 

court 
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venture begun after an act of bankruptcy. 
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court of law or equity. It depends upon the 
right of the bankrupt: and to find out what 

the right of the bankrupt is, it will be neceſ=- 

ſary to conſider n, how it ſtood at the time 
of the bankruptcy ; and ſecondly, whether any 
alteration has happened fince to vary ſuch 
right. Firft, At the time of the bankruptcy, 
the whole expence was incurred. Hague was 
hable to De Silva for the amount of the notes 


and a partner in thirds. The adventure was 


then at ſea, and De Silva, as purſer or huſband 


bol the ſhip, was liable to him for the amount 
of his third ſhare of the profits, whatever they 


might be. But ſuppoſe the other partners 
were liable to thoſe who truſted | De Silva: 
the conſequence on a bankruptcy between 


partners is, that they are entitled as againſt 


each other to the balance of accounts; and 


ſo it was ſettled in the caſe of Skip v. Har- 


wood, before Lord Hardwicke, in Chancery. 


Therefore, if the other partners had been 


obliged to diſcharge the amount of the notes 
which remained unpaid at the time of the 


bankruptcy, the aſſignees muſt have allowed 


the other partners the full fum paid for the 


bankrupt, and could have come againſt them 
only for the balance due to him, if any. This 


is not the caſe of a net trading, or a new ad- 


In 
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In that caſe, it is fair to ſay, that the bank- 
ruptcy diſſolved the partnerſhip : but here, 
all the expence was incurred prior to the 
bankruptcy ; and if the bankrupt by an accef- 
ion of fortune had had ſufficient, and the voy- 
age had proved a lofing. one, he would have 
been liable for the whole in proportion wich 
the other owners, Therefore, he had clearly 
a right to a third of the profits at the time of 
the bankruptcy; and the inſolvency of the 
bankrupt does not vary his right. Secondly, 
there has been nothing done ſince which can 
make the leaſt variation: for every thing 
that has been done, was done without the pri- 
vity of the bankrupt or the aſſignees. Con- 
ſequently, their right cannot be varied by an 
agreement berween other perſons, in which. 
they were not ed. It is immaterial 
whether De Silva pledged his own credit on- 
ly to the tradeſmen, and took the ſeparate 
credit of the partners for the ſharef each, 
or whether the other partners were liable to 
the tradeſmen for the whole. The queſtion 


is, what was the right of the bankrupt? If che 


other partners were not liable to De Silva ſor 


his ſhare, yet the bankrupt, upon paying the. 
full amount of his ſhare; was entitted to a 


third of the profits, as he would have been 
liable to a third of the loſs, if the adventure | 
M had g 


had been unprofitable, When I ſay upon 


execution. 
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payment in full, I mean payment according 


to law. If he had not become bankrupt, it 


muſt have been an actual payment of the 


whole of his ſhare; but as he is become 
bankrupt, it muſt now be a payment accord- 
ing to the diſtribution made by law in that 
caſe; which is a proportionable dividend with - 


the reſt of the creditors. Therefore, whether 
it were a profitable or a loſing adventure, 
cannot vary the right. The conſequence is, 


that the aſſignees are entitled to one chird of 


the * and adventure in 1 queſtion. 


Afton and Aſoburſt, J bade, of the ſame 


opinion. 


A . RRC 


that the aſſignees of the bankrupt are entitled 
to one third of the value of the ſhip, and of 


the pra its of the adventure in queſtion. 
And we find alſo the ſame principle eſtabliſn- 


ed in a variety of other caſes. Thus in Hy- 


don v. Heydon, Mich. 5 V. & Mb. another 
perſon being co-partner with the defendant, a 


judgment was obtained againſt him, and all 


„ 0 were taken in 


Halt C. I. and the Court adjudged that the 
Sheriff muſt ſeize all the goods, for the moi - 
eties are undivided; and if he ſeized but a 
moiety, and ſells that, the other copartner 
will have a right to a moiety of that moiety z 
therefore he muſt ſeize the whole, and ſell the 
moiety thereof, and then the vendee will be 
' tenant in common with the other partner e. 


See here in like caſe by Holt C. J d. Al- 
though partners have joint and undivided in- 
tereſts, yet only the ſhare or part of him 
againſt whom execution is ſued, and no more, | 
can be * _ this execution. 


_ likewiſe in- the ai of Baidbarf v. 
| Clinkard, Mich. 2 V. & Me. Caſe againſt 
the defendant as Sheriff of Kent, reciting a 

judgment at the plaintiff's ſuit againſt Wil- 

liam Dykes, for 4001. and a eri facias thereon 
delivered to the Sheriff, that though Dykes 
had divers goods and chattels, yet he had neg- 
lected to ſeize them, and made a falſe return 
of nulla bona ; non cul, Pleaded on a trial 

| before the Lord Chief Juſtice Holt. The 
caſe was thus: Dyke, — Gs 


© 4 Bac. Abr. ofa. Salk. 392. * - 
4 1 Show. 173, 174+ Comb, * 
HFolt 643. 


and if they were ſold thereon, ſuch bargain 
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partners of ſeveral goods of great . 
Brown being indebted, a feri facias was ſued 
againſt him, and thereon theſe goods were all 
ſeized, and in the Sheriff's cuſtody, and con- 


ſequently not liable to the plaintiff's execu- 


tion. Held by Holt C. J. that being once 
ſeized in a cuſtody of law, they could not be 


ſeized again by the ſame or another Sheriff; 


would be void. Held alſo that though they 


had joint and undivided imerefts, yet only the 
ſhare or part of Brown, and no more, could 
be ſeized upon the execution againft Brown's 
goods ; and confequently Dyke had goods ; 
be aa opog er was falſe, and verditt and 


judgment for the plaintiff, 


| | Hit c. I- The Sharif hes wo power to 


receive money from the defendant upon a 


capias ; his buſneſs is only to execute his 
writ: and if in ſuch caſe the Sheriff after be - 


came inſolvent, and do not pay the plaintiff, 


ſuch payment ſhall not excuſe the defendant. 


It Sheriff ſuffer one execution to eſcape, the = 


plaintiff has his election to ſue the Sheriff 


upon the eſcape, or elſe the defendant, but 
de cannot have à capias againſt the defendant 
without a ſcire facias. + Pha ; 
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So in Eddie againſt David/onf, In this 
caſe the defendent was partner with ane Birnie, 
againſt whom a commiſſion of bankrupt had 
iſſued, but, before the bankruptcy, the plain- 
tiff had ſued out execution on a bond of the 


defendant's for 7001. and the Sheriff had le- 


” vied on the partnerſhip effects. Bernie's aſ- 


. to ſhew cauſe why 
the Sheriff ſhould not pay them a moiety of 
the money ariſing from the ſale of the goods 
ſo taken in execution, upon an affidavit of 
Bernie's, that he was entitled to an equal 
ſhare of the partnerſhip effects, as partner 
with David/on. The plaintif”s affidavit, on 

| ſhewing cauſe, denied that Bernie had an 
equal ſhare in the partnerſhip effects, and 
' tated that he had embezzled the joint-ſtock | 
: to a conſiderable amount. 


The Court directed 3 
ferred to the Maſter to take an account of the 
de n en 
Pay a part of the money levied, equal to 
| . g 


ann 


mn 
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Thus where two joint-partners are in 


trade. Judgment was entered againſt one 
of them. And upon a Feri facias, all the 


goods, being undivided, were ſeized in exe- 
cution. And upon application to the King's 
Bench by him againſt whom the judgment 
was not, the Court held, that the Sheriff could 


not ſell more than a moiety, for the property 


of the other moiety was not affected by the 


judgment, nor by the execution. Jacky V. 


Butlers. And the ſame principle is alſo 
adhered to in the caſe of Richardſon v. Good- | 
win h; where Richardſons ſenior and junior, 


and one Janſon were partners together in 


trade, Janſon embezzled and waſted the 
Joint ſtock, and contracting private debts be- 
came a bankrupt. The Court ſeemed to 
think, that out of the produce of the goods, 
the debts owing by the joint trade ovght to 
be paid in the firſt place, and that out of Fan- 
ſon's ſhare, ſatisfaction muſt be made for what 
Janſon had waſted or embezzled; and that 
the aſſignees could be in no better caſe than 
the bankrupt himſelf, and were entitled only 


5 to what his third part would amount unto, 


2 Ld. Raym. 871. Comb, 227, 8. P. 3 P. Wms. 


| 25. Vide 12 Mod. 446. 


h 2 Vern, 293. 


clear 
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clear after debts paid, and dedutions for his | 
embezzlement. 


Aoi ili nh ten hain Jnbn 3 
a decree of Lord Talbots. Goſs v. Der g- 
1 . 


A bill was ds ſetting forth thee 04. 
Neaulme, Gromvegan and Prevoſt became part- 
ners. That Prevoſt was intruſted with the 
goods in the ſhop and warehouſe, but became 
profuſe, and embezzled the partnerſhip ſtock, 
and applied the ſame to his own uſe, and ſuf- 

fered the partnerſhip debts to be unpaid ; and 
having contracted private debts on his own 
account, became a bankrupt, and a ſeparate 
commiſſion was taken 2 him. 


A queſtion was raiſed, whether Prevoſt's 
ſhare of the partnerſhip ſtock ought to be ap- 


plied, in the firſt place, to pay what he was 


indebted to the RS 2 


Ln 7 albot eps an account of what 
Prevoſt had embezzled of the partnerſhip 
eſtate, and that the partnerſhip debts ſhould 
in the firſt place be paid to the joint-creditors 

in proportion to their debts, and as far as the 

_ i Davies 372, 


M 4 partner- 
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partnerſhip eſtate will extend; and that if any 
of the partnerſhip eſtate remains, after the 
joint - debts are paid, then the ſame to be di- 
vided, and the partnerſhip to be paid out of 
Prevaſt's ſhare what he had embezzled. - - 


Therefore if one partner dies, ciough the 5 
debts and effects ſurvive, yet the ſurvivor is 
conſidered in equity barely as a truſtee for 
the repreſentatives of the deceaſed, upon 
which footing the accounts muſt be taken, 
and nothing conſidered as the ſhare of the 
farvivor till afterwards, becavſe of the conti- 
nuance of the property in the ſtock to the 
_ repreſentative of the deceaſed partner, who 
vor afterwards dies or becomes bankrupt. 


And if the partnerſhip is diſſolved by con- 
ſent, that does not determine the legal intereſt, 
which continues as before ; ſo that the pro- 
perty of the ſtock of the partner ſo going out, 
is not deveſted thereby, but he remains 
equally entitled as joint-renant with the other; 
and in a bill for an account, the ſtock would 
be ſubjected for his ſatisfaction. And as be- 
tween one partner and the ſeparate creditors 
of the other, they cannot affect the ſtock any 
further than that partner could, whoſe cre- 


ditors they are, 
| 7 T 1 
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Thus in the caſe of Feſt and Skip k, where 
| a partnerſhip was entered into in a brewery, 3 
and particular terms then agreed on between | 
them, that Skip ſhould have ſuch a proportion 
of the out-ſtanding debts, and a lien and ſe- 
curity on the partaerſhip ſtock, to make that E 
ſmhare of thoſe debts good to him according 
to the value ſet on them, with penalty in caſe , 
of a breach. After this ſome differences 
aroſe between them on a ſuggeſtion that Ralph - 
| Harwood drew more than he ought out of the | 
Rock, and received debts without the privity 
of Skip, with ſeveral other breackes of cove- 
nant and miſbehaviour ; which produced an 
action by Skip for the penalty of the articles; 
in which a judgment was recovered: but be- 
fore execution thereon, Ralph Harwood con 
feſſed a judgment to his ſiſters; who took 
out execution by elegit, and laid hold of te 
partnerſhip ſtock, which was aſſigned by the * 
Sheriff. Skip, inſiſting that this was a fraudu- 
lent act to cover the effects, took out a com- 
miſſion of bankruptcy againſt Ralph Har- 
wood : upon whoſe application to ſuperſede _ 
it, iſſues were directed to try whether he was 
a bankrupt or not at the time of thecommiſ= 


- 


| k 1 Vezey 242. 
Lion, 
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ſion. But inſtead of trying it, the partners 
came into a rule by conſent, by order of NV. 
Prius, which was afterwards made a rule of 
C. B. and which order was, that Ralph Har- 
wood ſhould execute a bond with penalty to 
- Skip, and procure two other bonds with pe- 
nalty conditioned to pay to Skip, what ſhould 
be due to him on the day of the date of the 
order, with the intereſt; and ordered with 


like conſent, that the partnerſhip ſhould ceaſe 


as on that day, and the account of the part- 
_ nerſhip trade ſhould be carried on to that day, 
and no farther: and that upon Ralph Har- 
wood 's giving ſuch ſecurity as before men- 
tioned, the commiſſion ſhould be ſuperſeded, 
the officers diſcharged, and the effects deli- 
vered. Under this order nothing effectual 
was done ; the whole thereof depending upon 
Ralph Harwood's giving the ſecurity therein 
mentioned ; which he not performing, mo- 


tions were made in C. B. for attachments. - 


_ againſt him for contempt in breaking this 
rule; which, being found to be only a per- 

| ſonal remedy with no effect, produced an ap- 
plication to Chancery under the commiſſion 
of bankruptcy: and by conſent of the parties 
it was ordered, that the rule of C. B. ſhould 
be diſcharged, except ſo much as related o 
the diſſolution of the partnerſhip; ; and or- 
dered 
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dered to reſtrain Harwood from diſpoſing of 
any of the effects except in the way of trade; 


and that it ſhould be tried again. On the 
trial. a verdict was found, that at the time of 
iſſuing the commiſſion Har wood was no bank- 
rupt; and ordered, that the commiſſion ſhould 
be ſuperſeded. Skip filed a new bill in this 
court, ſetting forth all this; praying an ac- | 
count and ſatisfaftion for the 'breaches of 
covenant, and to be paid what was due to 
him out of the goods and effects taken in 
execution ; and that the defendant might be 
_ reſtrained from getting in the partnerſhip 
effects to his prejudice. The cauſe was put 
off ſeveral times, that Harwood might find 
ſecurity, to prevent the appointing a receiver. 
But upon his not doing it a decree was made, 
and a receiver appointed. It appeared af- 
terward, that Harwood had endeavoured to ſe- 
crete the effects in a very extraordinary man- 
ner during the hearing of the cauſe, after the 
propoſitions made to him, and time given 
him to comply therewith; getting in the _ 
debts, and giving receipts where nothing was 
paid; which produced a commiſſion of bank- 
ruptcy by other creditors eight days after 
making the decree: and theſe acts of Har- 
wood, done really to elude the decree and 
appointment of the receiver, were now ſet _ 
| op 
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| woa he had, whether any ching happened 


+ acreditor. And 


. — 

up as acts of bankruptcy. This ocraſioned 
new conteſts, and a new bill by the aſſignees, 
inſiſting that Skip has no property either legal 


| y or equitable againſt them: but that his debt 


-- ought to be levelled with all the other debts 
of Harwood: and he be conſidered barely as 
Skip brought a bill to have 
the partnerſhip eſtate firſt diſpoſed of for his 
ſatisfaction: and that nothing ſhould be con- 
| fidered as belonging to the Harwoods till after 
that deduction: and to carry on the nn 


af 


Lord Chan cellor.— The main, if not the 
only queſtion is, firſt, whether Skip has any 


. 2 Another and very different queſtion, (though 


it has not been treated as different at the 
Dar) is, Whether the ſiſters, defendants. to 
boch bills, are to be conſidered, as between 
in, or ſpecific lien upon this ſtock; the firſt. 
decree having conſidered them, from the time 
of the elegit, as partners; the firſt muſt be 
conſidered in two lights; firſt, whether Skip, 


as between him and the Harwoods, is to be 


_ confidered as having any ſpecific intereſt at 
ide time of the commiſſion. Secondly, ſup- 


to 


1 
to vary that right, as ib him and e 
afſignees ; particularly whether this ſpecific © 
lien is gone by the 21 Jas. 1. c. 19. and 
theſe goods to be conſidered as the effects of 
the bankrupt, to be diſtributed among all - 


the creditors. As to the firſt, .it is inſiſted, | 


that from the diſſolution of the partnerſhip - 
by the order of Niſi Prius, Skip had parted. . 
from or varied his ſpecific lien in the goods 
and had reſorted by conſent to take xe i 
ſecurity for his demand; and that however , 
that be as to the old ſtock, yet as to the ee, 


he certainly can have no {| pecifie property, 


Intereſt, or lien thereupon. It is neceſſary 

to confider what Kind of lien Skip had ori- 
_ nally, as between him and the other part- 
ners: then how it was after the diſſolution: 


then how it would have ſtood, if the — p 


had ariſen between the repreſentative of a. 
partner and furviving partner; -as that wil . 
go a great way to determine the other. The 
partners themſelves are clearly joint-tenants 
in the ſtock and all effects: not 9 


particular ſtock in being at the time of en- 


tering into the partnerſhip; but to continue = 
ſo throughout; whatever changes might de 
made in the courſe of trade. Otherwiſe it is 
| impoſſible to carry it on. And being ſeiſed 

per my et per teal, when an account is to be 


+ 
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taken, each is intitled to be allowed againſt 
- the other every thing, he has advanced of - 
brought in as a partnerſhip tranſaction, and 

to charge the other in the account with what 
that other has not brought in, or has taken 
out more than he ovght: and nothing is to 
be conſidered as his ſhare, but his proportion 
of the reſidue on balance of the account. 
That this is ſo at law, appears from two caſes, 
2 Ld. Raym. 871. and Heydon v. Heydon, 
Salk. 392. where it was held, that judgment 
and execution againſt one partner for his 
ſeparate debt does not put the other in a 
worſe condition; for he muſt have all the al- 
lowances made him before the judgment 
_ creditor can have the ſhare of the other ap- 
plied to him., So if one partner had died, 
the debts and effects ſurvived: but yet the 
| ſurvivor is conſidered in this court barely as 
a truſtee for the repreſentatives of the de- 
ceaſed; upon which footing the account 
would be taken, and nothing conſidered as 


the ſhare of the ſurvivor till afterward : which 


is from the continuance of the property in 
the ſtock to the repreſentative of the deceaſed 
partner, who has a ſpecific lien thereon, al- - 
though the ſurvivor afterward dies or be- 
comes bankrupt. So if the partnerſhip was 
diſſolved by conſent; as in this caſe, that de- 
ES: termines 
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termines ann the legal intereſt, which conti- 


nues as before; ſo that the property in the 


ſtock of the partner ſo going out is not de- 


veſted thereby, but he -remains equally in- 


titled as joint-tenant with the other ; and in 


a bill for an account the ſtock would be ſub- 
jected for his ſatisfaction. Then as between 
one partner and the ſeparate creditors of the 
other, the law and thoſe two caſes, before- 


mentioned ſay that they cannot affect the 
ſtock any farther, ' than that partner could, 


* 


whoſe creditors they are. It is objected, 


that all this is allowed by the rule, by which 


| Skip conſented to determine the partnerſhip, - 


and that perſonal ſecurity ſhould be given; 


which is a waving his property, abd reſort- 


ing to perſonal ſecurity: but that is a moſt 
ſtrained conſtruction, and there is nothing in 
the rule to import it. The price to be paid 


for Skip's ſhare remained to be ſettled, and 
the bond for payment was never executed ; 


Harwood having trifled and performed no i 


part. It is impoſſible therefore to conſider 
| Skip as parting with his lien upon this ſtock 
by this rule, when nothing was done roward 


carrying it into execution. But the ſubſe- 
: quent proceedings ſhew, that Skip inſiſted on 


it, viz. his bill, and the order was made to 
reſtrain Harwood from diſpoſing of his ef- 


" Ws; wo 


ſis; for which order there would be no 
' ground, had Skip been conſidered only as 4 
ſeperate creditor, and not as having a ſpeci- 
fic lien. But the more material conſideration 
is; whether any, and what alterations is made 
by theſe acts of bankruptcy, and the com- 
* miſſion thereon ; which ſhall now be taken 
for granted to have well ifſued, and to have 
been acts of bankruptcy, without entering 
into that queſtion. And to ſhew that in 

point of law and equity ſuch an alteration has 

been, and thereby Skip has loſt his ſpecific 
lien, the clauſe in 21 Fac. 1. c. 19. is inſiſted 
on: the conſtruction of which clauſe has been 
much controverted and argued in the caſe of 
Na v. Roles; which caſe yet waits for the 
opinion of the Judges; and therefore I at firſt 
, doubted, whether it ſhould not wholly ſtand 
over, till that reſolution is given. But on 

| conſideration I think, 1 can form an opinion 
(at leaſt to ſatisfy myſelf) without prejudice 
to any queſtion, that may ariſe in that caſe 
of which this will ſtand clear. Firſt obſerve, 
that this is not a caſe ſtrictly within the words 
of the preamble of that clauſe; which is a 
deſcription only of goods and effects of the 
_ bankrupt himſelf, conſigned by him to 
another, who ſuffers them to be leſt in the 
9 of che n. And in L'Apoftre 
; v. Le 


8 2 be. . 
. Ls Plaitrier, cited in 1 Vins. 218. it was 
| - held by Holt C. J. that the enacting clauſe 
ſhould be explained by the preamble; but 
my opinion ſhall not be founded on that. 
. This caſe clearly, according to Halt's opinion, 
would not be within this clauſe; for S se 
ſhare was his own; not being aſſigned by him 
to Harwood; nor within the preamble. But 
I will not determine a point, in which ſuch 
great Judges differed; as Lord Cowper did, 
_ vith ſome warmth, from Holz, in the caſe of 
| Copeman v. Gallant, 1 Wms. 314. nor is it 
neceſſary, 


ne Hd ite ts ects 
the enacting clauſe to ſubje& goods to. the 
_ creditors of another perſon, thoſe goods at 
the time of bankruptcy ſhould be leſt in the 
poſſeſſion, order or diſpoſition of the bank- 
rupt; ſo that he might take upon himſelf to 
fell or difpoſe as owner : and there has been 
no caſe upon this act, or ever will be, wherein 
a court of law or equity will do ſo ſevere a 
thing as to ſubje the property of one to the 
debts of another, without proof of the coft- © 
| ſeat of che real owner to leave them in the 
power of the bankrupt (poſſeſſion not only 
being ſufficient). or a lacbes in letting them 
remain there, ſo as to gain him a falſe credit. 
19S "A N | | 
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The contrary of which appears here; ſor it 
is impoſſible to take more methods to pre- 
vent it, than Skip did; the evidence being 
that there is no ſuch implied conſent, eſpe- 
cially as there was no execution by Haywood. 
Nor do I found myſelf on the notipn of a lis 
pendens; which, it is inſiſted far Skip, fub. 
fiſted at the time of the bankruptcy, by the 
bringing his bill, ſo as to be fufficient notice; 
which queſtion I would not willingly deter- 
. mine,” becauſe there is v9 caſe, where this 
eourt has determined the property of goods 
to be affected by reaſon of a lis pendens, where 
poſſeſſion is the principal evidence of owner- 
hip; as of perſonal chattels, which might be 
. of dangerous conſequence: though as to real 
eſtate it may be ocherwiſe, But what I go. 
upon is, that this caſe is not within the act of 
Parliament: therefore if the queſtion aroſe 


on the caſe of the mortgage of goods, or an 


abſakute ſale, and the vendor did not deliver 
them at the time appointed, but on trover 
againſt him kept the vendee at arms length, 
and in the mean time became bankrupt; this 
would not be conſidered as a leaving the 
goods by vendee in the poſſeſſion of the hank - 
rupt within the act; the vendee having done 
every thing in his power to get the poſſeſſion 
from him. So if a mortgage (Which is the 


| Cafe 
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caſe of Ryal v. Rowles) of goods, which are. 


contracted for and agreed to be delivered 
into the party's own hands, or the key of the 
warehouſe (which in bulky goods is all that 


can be done) but no ſuch delivery is made; 


and a bankruptcy follows; detinue having 


been brought for them, they would not be 


conſidered as left in the poſſeſſion of the 
bankrupt; the purſuit in a court of juſtice 
excluding any actual or preſumed conſent. 


Farther ſtil: ſuppoſe a partnerſhip deter- 


mined by efluxion of time; one intends to 


continue the trade, the other will not, inſiſt- 


ing vpon a diviſion; and on non-compliance 


brings an action at law, or a bill in equity 


for an account, and to reſtrain the diſpoſing 


of- thoſe goods, the poſſeſſion of which is 
wrongfully kept from him by his "_ 


who pending this becomes bankrupt: this 
would not be within the ſtatute. 


Hip therefwe is iel ts the ſane ſpoci- 


fic hien again the aſſignees as againſt Har- 


wood: and that even as to the new ſtock; for 


in-all thoſe caſes of a lien on a partnerſhip it 5 


is no conſidered as appropriated to the ſtock 


brought in, but to every thing coming in lien 
during the continuance or after the determi- 
nation of the partnerſhip. As in Bactral v. 


N2 Roifton, 


* 


7555 
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Roifton, Prec. Chan. 28 f. where a lien was 
held to be on thoſe goods, which were the 

produce of the original goods. So in Brow 
v. Heathcote, Mich. term 1746, I held, that 
it continued, on what was the produce by 


way of barter and ſale: and that holds much 


more ſtrongly in the caſe of a partnerſhip 
trade which cannot otherwife be continued. 
It is faid, that the acts of Parliament relat- 
. ere _— eee 
cific liens, as they do judgments unexecuted: 
but that is becauſe of the expreſs words of 
the act of Parliament, that judgments un- 
executed ſhould be levelled; for otherwiſe 


| they would continue ſpecific liens. Another 


queſtion is between the aſſignees and the 
ſiſters ;- in which arifes a difficuky in reſpect 
of the penning of the former decree ; which 
could not then be foreſeen ; as then no bank 
themſelves were partners. The ſiſters inſiſt 
on two ſpecific liens; firft by the inquiſition 
taken by the elrgit; ſecondly by aſſignment 
of the officers of exciſe when the effects were 
ſeized. Upon which a very different queſ- 
tion ariſes, as between the aſſignees and the 
ſifters, from what it was between Skip and 
the ſiſters ; for as againſt Skip the ſiſters could 
2 D on the au- 
— 
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thority of Heydon v. Heydon, and 2 Ld. Raym. 
$71. It was immaterial to Skip to enter into 
the queſtion, whether they are general cre- 


ditors or not: but as the aſſignees can only 
affect a ſhare of that ſhare, it may be very 


material to them, whether the ſiſters have 
gained a preference by thoſe two liens. And 


but leave them abſolutely with the Har woods. 


The queſtion therefore ariſes, whether by 


this clauſe they are not excluded, being ei- 
ther a plain conſent or great laches: and it 
holds more ſtrongly againſt a creditor by exe- 
cution than any other; for if a creditor by 


feeri facias ſeizes the goods of the debtor, and 


ſuffers them to remain long in the debtor's 
hands, and another creditor obtains a ſubſe- 


quent judgment and execution; it has been 
determined often, that it is evidence of fraud 
in the firſt creditor, and the goods in the 


bands of the debtor remain liable. As to 
them therefore the 


to come upon the ſpecific lien of Skip; but 


in juſtice to the aſſignees, the other queſtion 


muſt be reſerved: and if by the determina- 
Ng tion 


that may be influenced by the opinion of the 
Judges in Ryal v. Rowles : for the ſiſters on 
| the elegit do not take poſſeſſion of the goods 


point ſhall remain till the 
determination of that queſtion. The bill 
therefore muſt he diſmiſſed, fo far as it ſeeks 
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tion of Ryal v. Rowles 1 ſhould think, the 
ſiſters have loſt their ſpecific lien, I may 
come at it by varying the former decree; 
conſidering them, inſtead of partners, as 
gaining a lien, but as having loſt it by laches, 
and to receive a dividend as general creditors 
of the Harwoods. The only difficulty object - 
ed is, that on a bill to carry a former de- 
cree into execution, the Court can only do 
that, and not vary; and the general rule is 
fo, But there are ſeveral inſtances wherein 
the Court has conſidered the directions, and 
whether there was any miſtake: as has been 
done by Lord Cowper, to attain the juſtice of 
the caſe; and may be done here, eſpecially 


as between new parties. 


And the ſame rule was recognized and ad- 
hered to by Lord Thurlow in the caſe of 
Hantey againſt Garratt l. And afterwards 
confirmed by Mr. Juſtice Buller (in the 
ſame caſe) fitting for his Lordſhip, November 
29, 1792; which caſe is reported as follows: 


| Wooldridge and Kelly were partners in 
trade, and failed in 1777, and Kelly then re. 
Sing in the Daniſh iſland of St. T homas, a 


13 457 
| commil- - 
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commiſſion of bankruptcy was iſſued, dated 
10th July 1777, againſt Wooldridge, by the 
deſcription of Thomas Wooldridge of the Cre- 
ſrent, London, merchant; in partnerſhip with 
Henry Kelly, late of the ſame place, mer- 
chant: Holland Pope and Fobn Hawkins were 
choſen aſſignees. Pope died ſoon after, and 
Hawkins became inſolvent in 1779. In 1780 
the defendants Garrat and Rowlatt, were 
choſen aſſignees, and received from Pope's 


| _ repreſentatives and from Hawkins a conſider- 


able ſum of money ariſing from the joint pro- 

perty of Wooldridge and Kelly. Aﬀeerwards 
an action was brought againſt Kelly; on which 

he was outlawed, and a joint commiſſion was 


iſſued againſt both, (tho' Kelly was abroad, 


and had committed no act of bankruptcy) 
but this outlawry was afterwards re verſed, 
add tha commiſſion nn 9 0 


The Agde having in their hands about 
3000 J. or 40001. in April 17845, and in De- 
cember 1787, petitions were preſented by 
Joint creditors, praying for à dividend; in 
conſequence of which, and an order for that 
purpoſe, the commiſſioners ordered a divis 
dend of 15. in the pound, to be paid out of 
the ſeparate effects of Wooldridze, und out of | 
a FRY of the joint effects of Mooldridge and 
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| Kelly; but refuſed to divide the other moiety 
of the joint effects, conceiving that their ju - 
riſdiction did not extend to it. A few months 
| after, the aſſignees having received between 
2 and 3000 l. more, another petition - was 
preſented for the purpoſe of obtaining Lord 
| Chancellor's order for the diviſion of the 
whole, which came on to be heard in January 
1789, when his Lordſhip being of opinion, 
that he could not make ſuch order on a. peti+ 
tion, recommended that a bill ſhould be filed, 
and diſmiſſed the petition. In canſequence of 
this the preſent bill was filed 31ſt of January 
278g, and after ſeveral delays and anſwers - 
put in, exceptions taken, Cc. final anſwers 
came in 20th" January 1796; by which they 
admitted the ſums come to their hands, but 
vith reſpect to the uſes made of them from 
time to time, (which was particularly inter- 
rogated to in the bill) Garratt admitted the 


money in his bands had been lent to bis part - 


ners, and that he was paid intereſt for it at 
5 per cent. to the amount of 695 l. 115. 94. 
| Rowlatit ſaid he had alſo lent the money he 


received to his partnerſhip, but had been 


paid no- intereſt for it. After the original 
bill filed, Kelly died, leaving his fiſter Mrs. 
' Wooldridge, (the widow of Wooldrige, who 
v allo dead) his neareſt relation, who ad: 

miiniſtered 
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miniſtered to him; and the bill being amend- 
ed, and ſhe made a party, by her anſwer 
claimed the property in queſtion, as his re- 
preſentative, and alſo as a bond creditor. 
The cauſe coming on to be heard in Michaet- 

mas term 1790, pp eee | 
tiffs : — v7: 


| e n e ein crane 
adminiſtratrix to e 
them? | 


WW 
come in before the joint creditors are paid? 


In the preſent caſe the joint eſtate has been 
applied by the aſſignees for their own benefit. 
This is a clear ground for intereſt at the 
uſual rate: for it has been determined, that 
wherever truſtees have made uſe of truſt mo- 
ney, they ſhall pay intereſt for it at the uſual 
rate; without reference to what intereſt they 
have actually made: and the delay uſed in 


. this caſe will be a ſufficient reaſon for the 


_ defendants to pay the coſts. The aſſignees 
_ objected to any dividend beyond the moiety 
of 3 effects; the W ad 
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Here is a joint fund got into the hands of 

ſeparate aſſignees ; out of whoſe hands it can- 
not be taken, but by the joint creditors. Mrs. 
Wooldridge claims it for the purpoſe of pay - 
ing Kelly's ſeparate creditors ; fo that it is a 
gueſtion between the. joint and feparate cre- 
ditors. It ſo happens that one of the ſeparate 
creditors is adminiſtratrix ; but the only ef- 
feet that can have, is between her and the 
other fpecialty ſeparate creditors. Then it is 
Kelly, by his adminiſtratrix, claiming againſt 
the joint creditors. What is a partnerſhip? _ 
Partners are joint tenants of the joint fund; 
the conſequence is, that one can retain the 
whole fund; the one has no claim on the 
other but upon the ſettlement of accounts. 
Fox v. Hanbury, Cowp. 448. Smith v. De Silva, 
Coop. 469, Suppoſe Wooldridge had paid 
the joint debts out of the fund, Kzlly could 
not have recovered but on an account. As 
between a ſurviving partner and the reprefen- 
tative of the deceafed partner, the ſurvivor at 
law has the whole right, though he is a truf- 
tee; but he acts fairly if he pays all the joint 
_ debts, and pays over a moiery of the ſurplus. 
Here the aſſignees are tenants in common of 
one moiety, and, by chance, they have the 
other moiety in their poſſeſſion, but they muſt 
| Pay 
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75 — it to the joint creditors, as appears by the 
principles laid down in Ve v. Skip, 1 Vezey 
242. There is no caſe in the books in point 


with this, but the principle is laid down in 
ſeveral caſes. In Goſs v. Dufreſnoy, ſtated 


x Cooke's Bankrupt Law 289. the partnerſhip 
debts were ordered to be firſt, paid. Mr. So- 
licitor General and Mr. Mansfeld (for the aſ- 
ſignees). The commiſſion was, to all intents, 


a ſeparate commiſſion, but joint debts were 
proved under-it. Kelly's moiety of the joint 
fund is a fund not to be diſtributed under the 


bankruptcy. If Kelly had received the moi- 
_ ety, and paid ſeparate creditors with it, the 


payment would be good, There is a real 
difficulty, in this caſe, as to Kelly's moiety of 


the fund. The aſſignees have diſtributed the 
moiety among the creditors, but did not 
think themſelves entitled to diſtribute the 
remaining moiety during Kelly's life. It was 


Kelly's money in their hands, and he could 


not have made them pay intereſt, as they 


were only his ſimple contract creditors. They 


were perſons not intereſted (being not even 
_ creditors) appointed by the creditors to get 
in the fund, and have kept the money by ne- 
ceſſity; they ought not, therefore, to pay in- 
tereſt: and as the ſuit was made neceſſary by 
the doubts entertained, they ſhould 'not pay 

| „ cb 


coſts. Mr. Grabam riſing on behalf of Mrs. 
Wooldridge, the adminiſtratrix, Lord Chan 
cellor ſtopped him, ſayings that the point 
would be reſcrved to him, whether the ſepa- 
rate creditors were firſt to be paid out of the 
moiety before the joint creditors. His Lord- 


ip faid, that where one partner is ſolvent, 


and the other bankrupt, the aſſignees can do 
no juſtice without dividing the joint eſtate 
among the joint creditors ; for they are joint 
| tenants of the whole, if they can get it in. It 
was referred to the Maſter to take an account 
of the joint eſtate of Wooldridge and Kelly, 
and of the ſeparate eſtate of Wooldridge come 
to the hands of the defendants the affignees, 
and to the hands of the defendant Suſannab 
Wooldridge, as adminiſtratrix of Kelly, and to 
_ enquire whether the reſpective partnerſhips 
of, the defendants Garrat and Rowlatt, had 
paid them any intereſt for ſuch parts of the 
eſtate of Wooldridge and Kelly as came to their 
hands; and that they ſhould be charged with 
| ſuch intereſt, and that the Maſter ſhould com- 
pute intereſt at 4 per cent. on the reſt of the 
money which came to their hands from the 
time of their receiving the ſame; and the 
Maſter was to enquire what creditors had 
ſought relief under Wooldridge*s commiſſion, - 
and which of them were joint creditors, and 
| whether 


whether any of the joint creditors had not 
proved, and his Lordſhip declared, that the 
joint creditors of Wooldridge and Kelly were 
to be conſidered as creditors on their joint 
eſtate, and that the aſſignees ſhould pay the 
3176 J. 145. 44d. admitted to be in their 
hands, into the bank, and the ſame ſhould be 
laid out in truſt in the cauſe; and reſerved 
further directions, till the Maſter ſhould have 
made his report. Upon the agth November, 5 
the Maſter made his report, and thereby cer- 
tified, that he had taken the accounts as di- 
reed ; and that it was admitted before him, 
that there had come to the hands of defend- 
ants Garrett and Rowla}t, of the joint eſtate 
of Wooldridge and Kelly (including a ſum of 
4501. 185. 54d. ariſing from the ſeparate 
_ eſtate of Wooldridge as after mentioned) the 
ſum of 67647. 15. 5d. and that they had 
expended, on account of the joint eſtate, ſums 
amounting to 3199/7. 13s. 24. which left a 
reſidue in their hands of 3564 L Bs. 3 d. and 
chat it was admitted, there had come ta, their | 
Lands of the ſeparate eſtate of Wooldridge the 
ſum of 4507. 18 5. 5 d. which made part of 
the money received by the defendants from 
Pope and Hawkins, the former aſſignees of 
Wooldridge, and which had been divided. 
among the creditors who had proved under 


3 
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Wooldridge's commiſſion, and that there was 
- not any thing remaining in the hands of the 
defendants Garratt and Rowlatt, of the ſepa- 
rate eftate of Wooldridge, except five treafury 
orders of 1col. each, bearing an intereſt of 
31. 105. per annum, taken in purſuance of 
the acts for giving relief to American ſuffer- 
ers, to Suſannah Wooldridge, and the defend- 
ants Garratt and Rowlatt, jointly ; and that 


the defendant Suſamab had not in her poſſeſ-. 


fion any part of the joint or ſeparate eſtate. 
He then found that defendants Garratt and 
Rowlatt, had on the 15th Merch 1791, paid 
the fum of 3166 J. 165. 44. into the bank, 

(which had been laid out in the purchaſe of 
38971. 125. 64. Bank 3 per cent. annuities), 
and which being deducted out of the balance 
in their hands, the ſame was redueed to 
397 J. 115. 11 4. and it was admitted before 
the Maſter, that the partnerſhip in which the 
defendant Garratt was concerned, had paid 
him intereſt for ſuch part of the joint eſtate 


of Wooldridge and Kelly, as had come to his 


hands, 695 l. 10s. 9d. which was all the 
intereſt made by defendant Garratt, of the 
| Joint eſtate, at the time of paying the money 

into the Bank; and that the defendant Row- 
latt had been paid, from the co- partnerſhip 
in which he was concerned, for intereſt on 


ſuch 
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ſuch part of che joint e 25 kad ene to 
his hands, 309 J. 195. 10 d. which was all 

the intereſt made by him, at the time of the 
payment made into the Bank; and he certifi- 
ed that he had computed intereſt on the re- 
maining ſum of 397 J. 115. 11 d. the balance 
in the hands of defendants Garrait and Row- 
latt, from the 3d March to the 29th Novem- 
ber, and the ſame amounted to 11/7. 145. 
8 d. and that he had, in the 3d ſchedule to 
his report, ſet forth an account what joint 
_ creditors had proved under Woeoldridge's com- 
miſſion, and the ſum proved by each, and the 
dividend paid to each, and that one perſon 


only who had not before proved, Andrew 


Ferrier, had come in before him, and proved 
a joint debt of 227. 19s. 6 d. «nd that no 
ſums of money (except the dividends) had 
been received * che ſaid Joint creditors. 


The cult came on for Werder 3 
on the Maſter's report, on the 8th February, 
before Mr. Juſtice Buller, ſitting for the Lord 
Chancellor, when Mr. Grabam ſhortly argued 
on the part of Mrs. Wooldridge, that. ſhe was 
entitled to a priority with reſpe& to the ſe- 
. cond moiety of. the joint eſtate ; and that the 


affignees could only divide one moiety among 
* joint creditors. But Mr. Juſtice Buller 
ought 


chought the aſignees muſt adminifter- all the 


joint aſſets ih payment of the joint creditors, 
and that Mrs. Wooldridge had no priority 


againſt them, and, therefore, referred it back ; 


by, to the Maſter to tax all parties their coſts, 
and ordered the 3897 l. 125. 6d. ſtanding 


in the name of the Accountant General, in 


truſt in the cauſe, to be ſold, and that the 


money to ariſe from the ſale, - together with 
the caſh in the Bank, and the intereſt upon - 
the 389) l. 125. 6 d. until the fale, ſhould 


be pid the defedums Garratt and Ro] . 


the aſſignees, who were to apply the 
yi together with the 14087. 175. 4. 


reported due from them, in payment, firſt of 
the coſts, and then to divide the reſidue part 
peſſic among the creditors named in the third 
ſchedule to the Maſter's report, and to An- 
drew Ferrier, a Creditor who had proved a 
debt before the Maſter; and, by conſent, it 


was ordered that the five debentures mention-- 


ed in the report to be in the hands of the aſ- 
3 ſhould be delivered up to the deſend- 
ant Suſaunab Wooldridge. 


And after a diſſolution of partnerſhip, the 
right in law and juſtice which one partner 
has againſt another, according to the dium 


of Lord Mangfield m, © clearly is not to change 


»; 8 


« the 


7 


dere ec. we 1 25 


| hs accredipar of the. 2 zo ben "jw 
ie value of all Tithe effects. 


The other partner in that caſe eng 
haye a, right to an,account of the part erſh 
and to the balance due him, if any, 8 1 4 

account. F or no F deriving, under the 

Y partner can be in a, better condition.” And, 
if one of two partners become hankrup, | 
the ſolvent partner may, if for a valuable # 

conſideration and without Fraud, diſpoſe of 
; the partnerſbip effects and if he. Afrerwargs | 
fail, the aſſignees £2 a joint commiſſion 
againſt Both, cannot maintain trover againſt 
the Zond fide vendee « of ſuch e of ef- | 
ſects. Thus in the caſe of For ei al aſ- 
ſignees v. Hanbury et al n whete upon a ryle 
to ſhew cauſe why. the arbitrator. named in 
an order of Nif Prius made in this caſe, 
| ſhould not be directed to ſettle, in his award, 
: the. account of the conſignments of tobacco to 
| the defendants, proved on the trial, from the | 
time of the bankruptcy of Thomas. How Rid- 
gate; the caſe, as reported © and ſtated by 
. Lord Mangel, appeared to be as Ow: : 


un Cowp. 445. „ 
O „ 
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= IT This was an aQion of trover brought by 
| the plaintiffs as aſſignees under a joint com- 

= miſſion of bankrupt, taken out againſt Jobs 


Barnes and Thomas How. Ridgate, bankrupts, 

to recover 4000 hogſheads of tobacco. The 

declaration conſiſted of two counts: one 

charging the trover and converſion to be 
before either of the bankrupts had committed 
an act of bankruptcy: the other charging it, 
ſubſequent to an act of bankruptcy com- 

| mitted by both the bankrupts. 

S Barnes and Ridgate were partners ; Ridgate 
lived in England, and Barnes lived in Mary- 


* 


Sh os under vice Kinki acceptances, 

and much preſſed for money. To ſupport 

bis credit Hanbury agreed to pay, and actually 
did pay, ſeveral bills for him. 


Baut with a view . 
buſineſs, Ridgate was to go to Maryland, and 
' Barnes was to come to England ; Hanbury._in- 
terpoſed his credit, upon the confidence of 
conſignments of tobacco being made to him, 
Which would be « * for the monies 
Vr he advanced. x ph 


2785 Ridgote . 


* * 4 
. 
* 
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Ridgate told his clerk that he was going to 
Maryland, and that Barnes would come over 
to England; but bid him ſay, the day he ſet 
out; that he was gone to Hanburys country 
houſe, and would return ſoon. Mauduit a 
gate went to Maryland, and Barnes came to 
England. No umbrage was taken by the 
the two partners: neither Ridgate, Barnes, or 
- Hanbury had an idea that this exchange of 
reſidence was an act of bankruptcy. - There 
was no intention to commit an act of bank- 


Conſignments of tobateo were made by 
Barnes to Henbury, before Barnes left Mary- 
land, and there were other confignments af- 
terwards. Upon the 22d of January 1573, 
Barnes after returning to Exgland committed 
an act of bankruptcy, and afterwards publick- 
ly failed. Then and not before, the creditors 


ſet up Ridgete's going to Maryland as an att 


of bankruptcy by him, and they took out a 
joint commiſſion againſt both: and the plain- 
riffs, in the capacity of aſſignees under the 
- commiſſion, brought the preſent ation, 


| O2 | Whether 


7 
. bg > 2 
{ f 
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Whether Ridgate's going to Maryland, un- 


der the particular circumſtances before - men- 
tioned, ſhould, be conſtrued an act of bank - 


ruptcy, was a queſtion much litigated at the 


trial. The jury upon the miſrepreſentation 
to Mauduit before - mentioned, were of opi- 
nion it was; and accordingly found him a 
bankrupt upon the 155th of July 1972, the 
day on which he left: London. No fraud or 
want of conſideration was fixed upon Hanbary. 
But che plaintiffs inſiſted, that all the conſign- 
ments after the 15th of July 1772, were void. 
The defendants infiſted, that all the canſign- 


ments before the 22d of January 177 3, were 


good. There were conſignments after the 


22d of January 1773, which the defendants 
could not ſupport; and therefore as to them, 


an account was neceſſarily to be taken of the 
value of the tobacco, which ſo came to the 
hands of the defendants, after making juſt 


_ allowances. That account was referred to an 


arbitrator; and the queſtion, whether the 


_ plaintiffs were entitled in this action, to reco- 


ver the whole of the value of the conſign- 


ments made by Barnes between the 15th of 


| July 1772, and the 22d of January 1773, or 
a moiety thereof, was ſubmitted to the opi- 
nion of the Court: and accordingly to ſuch 


opinion, ſuch — are to ſtand or 
fall, 
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fall, and to be brought i into, or left out of the 
account, by the arbitrator. FE Oe v1 $02 7 
121-1450 Y n 

This caſe was argued twice, firſt in Hilary 
Term laſt by Mr. Wallace and Mr. Buller 
for the plaintiffs, and Mr. Mansfield and'Mr. 
- Dunning for the defendants. ' The Court then 
ordered it to be argued by one counſel on 
each ſide, this Term. It was e et. 
157 by Mr. Buller for the plaintiff, and 
Mr. Mansfeld for the defendant. | a 


Pp 


| Mr. Buller for the plaintiffs inſiſted Bu. - 
That the conſignments were "Fraudiilent, be- 
ing with a view to give the defendants a pre- 
ference, and "therefore void for the whole. 
2dly, If not void for the whole; the plaintiffs 
were at lealt entitled to a moĩety :'for by the 
bankruptcy of Ridgate, the partner ſhip was 
immediately diffolved; and fv it was held by 
Lord Mansfield and Yates Juſtice, in the cafe 
of Hague arid others, alſignees of Scott againiſt 
Rollefton, 4 Bur. 21 74 If ſo, Barnes, the 
folvent parther, had no longer a power oder 
the whole, but each had his own moiety only 
to give or grant. "If an execution iſue againft 
one of two artners, the Sheriff, thoug zh he 


3143 


may ſeize the whole, can only. ſell an A 
vided moĩety. bad v. Hoden, 2 alt. 398. 
„ EG: It By | 


#8 
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By the ſame rule, a a bankruptcy ſevers from 
the time; for a bankruptcy is an execution 
in the firſt inftance. From the moment, 
therefore, that Ridgate failed, the power of 
Barnes to bind the whole of the partnerſhip 
effects ceaſed; conſequently, the * 5 
were entitled to 3 moiety. 


Mr. Mongfield for the defendant, comtrs, 
- contended, that the plaintiffs could not reco- 
ver on either count. For if the goods were 
the property of both the partners, as alleged 
in the firſt count, each had a right to diſpoſe 
of the whole; and the conſignment by one 
partner was the conſignment of both. That 
here there was not even a ſuggeſtion of 
fraud ;. and conſequently no ground of action 
to entitle them to recover upon that count. 
As to the 2d count, he argued that the bank- 
ruptcy of one partner was not to all purpoſes 
à diſſolution of the partnerſhip. But ſup- 
poſing it were, and that the aſſignees became 
entitled to an undivided moiety, they ſhould 
in chat caſe have declared as the aſſignees of 


 Ridgare only, not as the joint aſſignees of both 


| the partners. But even in that ſhape, ' the 


action could not have been maintained; for 
would have been tenants in common, and 
; : trover | 


trover or detinve does not lie by one tenant 
in common of chattels perſonal againſt ano- 
ther. Lit. ſe#. 323. Therefore che plain- | 
tiffs had no title to recover. Pets 


Lord Mansfield.” The angle e is, 
Whether the act of the ſolvent trader for a 


valuable conſideration, is good, after an a& of 
| bankruptcy committed by his partner, with- 
out his knowledge, and without the leaft co- 
| lour or mixture of fraud. Whether the aſ- 
fignees can, in ſuch a caſe, come againſt the 
bond fide conſignee of the ſolvent partner, to 
recover the value of the goods conſigned. 
The aſſignees ſtand in the place of the bank- 
rupt, and can in no caſe be in a better ſitua- 
tion than the bankrupt himſelf would have 
been in, under the ſame circumſtances. Sup- 
poſe in this caſe, the partnerſhip had been 
diſſolved, and the tobacco had been in the 
| poſſeſſion of Barnes, what action could Rid- 
ate have had againſt theſe goods ſpecifically? 

Would he have been entitled to any thing 
but the balance of the account? 


Cur. * aye. 


Adi Lord Mangfeld, W ſtated 
the caſe (ut ante) T | 
of the Court is follows: 


O04 „ 


( p | 1 


Tube queſtion for the opinion of the Court 

is 2 general one: whetlier „ I 
joint commiſſion-againſt two partners, taken 
out aſter the bankruptcy of both, can aim 
tain an action of trover againſt a perſon in 
ä poſſeſſion of 22 under a ſale or conſign- 
ment #ond fide, for a valuable conſideration, 
and without any mixture of fraud, from one 
of the partners, who had not then committed 
any aft of bankruptey himſelf, but after an 
act of bankruptcy committed * the other 


An ef binkrapry by one partner, "ga | 
many purpoſes a diſſolution of the -partner- 

ſhip, by: virtue of the relation in the ſtatutes, 
which avoid all the acts of a bankrypt from 
the day of his bankruptcy; and from the 
neceſſity of the thing, all his property being 
veſted pda: conan tes ern 


EET 


i d ed of Saya vc ee M l G 

3 B. R. cited by Mr. Wallace and Mr. Buller, 
it was held, that the ſtatutes concerning bank- 
rupts made an intire, not a partial avoidance 
df the bankrupt's acta, 4 well in feſpect df his 
partner's moiety, as. his own. But no caſe 
has been cited, where a \ fexrer act of bank. 


ruptey 


ruptey by one partner, has been held FR avoid 
an honeſt conveyance of partnerſhip effects 
by the other. Each has a power ſingly to 


diſpoſe of the _—_— of the partnerſhip 
effects. 


Mee e 9 meets. the ſtatute expreſs- 
ly . to this caſe: and there is great 
reaſon why they ſhould be avoided. If part- 
ners rs diſſolve their partnerſhip, they who deal 
with either, without notice of ſuch-difſolation, 
have a right againſt both, After a difſolu- 
tion by agreement, by an execution, or by a 
bankruptcy, the partner out of poſſeſſion of 
the partnerſhip effects, has the ſame lien on 
any new goods bought in, which he had up- 
on the old. But ſuppoſing that a ſecret act 

of bankruptcy of one partner is a compleat 
diſſolution of the partnerſhip, and that from 
that moment the aſſignees and the ſolvent 
partner are to be conſidered as tenants in 
common of the partnerſhip effects; the queſ- 
tion will till remain, whether the plaintiffs 
have * right to recover in this action. 


This jeads me to 3 what right in 
law and juſtice one partner has againſt ano- 
ther, after a diſſolution of the partnerſhip. 
ſt clearly ann. 
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_ | mike in at e of ee os. 


One partner may be a creditor of the partner- 
ſhip to ten times the value of all the effects. 
The other partner in that caſe can only have 


a right to an account of the partnerſhip, and 


to the balance due to him, if any, on that ac- 


count. No perſon deriving under the part- 


ner can be in a better condition. His execu- 
tor ſtands exactly in the ſame light. It is 
the very text of Littleton. In ſeF. 321; he 
. fays, © If there be two tenants in common 
* of a perſonal chattel, and one dies, the ex- 
* ecutors ſhall hold and occupy with the fur- 
« yivor, as their teſtator did before he died.” 
If a creditor takes out execution againſt one 
partner, as in 1 Falk. 392. the vendee would 
be tenant in common. And in the caſe of 
Skip v. Harwood, in Chancery, 6th July 1747. 
Lord Hardwicke, according to my note, fays, 
« Tf a creditor of one partner takes out exe- 


ec cution againſt the partnerſhip effects, he © 


* can only have the undivided ſhare of his 
« debtor; and muſt take it in the ſame 
* manner the debtor himſelf had it, and ſub- 
« ject to the rights of the other partner.” 


The affignees under a commiſſion of bank- 
| ruptcy againſt one partner, muſt be in the 
fame ſtate. They can only be tenants in 

„ og 6. . common 


him all juſt allowances, induced me without 
heſitation, to declare my opinion at the trial, 
that the conſignments endorſed by Barnes be- 
fore the 22d of January 1773, the day Barnes 

became a bankrupt, could not be avoided by 
the plaintiffs, either for the whole or a moic- 
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common of an undivided moiety, ſubje& to 


all the rights of the other partner. This is 


clearly laid down in that caſe of Skip v. Har- 
wood, which is tolerably well reported in 


1 Yezey 2399. And I refer you to chat re- 


port, to avoid raking up ſo much time as | 


would be neceffary to ſtare it from my own 


o 


plained in that caſe, and the ſtrong ſenſe upon 


which this propoſition is founded, that one 


partner can, have no right againſt the other, 
but to what is due from him after making 


ty, on account of the bankruptcy of Rideate. 


But the matter being of value, and no prece- 


dent cited, I wiſhed them to take the opinion 


_ RET. 


When it was firſt argued, the defendants 


counſel ſaid little or nothing, expeRiing to re. 


+ Ii cher reported under the ile of WF Skipp. ? 


LAN 
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mh; which raiſed doubt enough to make i 
us order it to be put in the paper. Now, 
that it is fully underſtocd, we are all clearly 
Ty of qginion,, chas the ating cyan by moaig- 


rained. 


13 Fes Arne d e 


the bills of lading not to bind the undiyided 
moiety of the aſſignees, which is the utmoſt the 


plaintiffs can contend ſor; then, this is an action 


of trover, by one tenant in common againſt 


another, which cannot be, The text of Lit- 
 Heton ſays ſo; Cate's Comment ſays ſo; the 


Adjudged Caſes ſay ſo; and there is no 
judgment or dium to the contrary. The 


text of Littleton, felt. 323. is as follows: 
But if two be poſſeſſed of chattels perſonal = 
in common, and one take the whole to 


© himſelf, out of the poſſeſſion of the other, 


< the ether has no remedy but to take this 
from him, who hath done the wrong, to 
3 Kc. wheo he can ſer 


© his ume, Ac.“ 


Lord Coke, i in dis Comment on this th | 


200. 38. ſays, © If one tenant in cammon 


takes all the chattels perſonal, the other 
* has no remedy by aca; bug be ay ye 


te them again.” 
| So 
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So in Brown v. Hedges, Trin. 7 Ann. B.R. 
1 Salk. 290. Upon a caſe made for the opi- 
nion of the Court, the ſecond. point refolved 
vas this: One joint-tenant, tenant in com- 
< -mon, or . parcener, cannot bring trover 
Bs againſt another, becauſe the poſſeſſion of 
e one, is the poſſeſſion of both; if he does, 
« it is good evidence, upon nat guilty ; But 
« if one joint- tenant bring trover agaiaſt a 
8. ſtranger, in that caſe the defendant may 
e plead it in abatement, but cannot take ad- 
« vantage of it in evidence. The reaſon is 
unanſwerable ; ; there is no converſion. 


U pon theſe authorities, we are of opinion 
| "that the action cannot be maintained; and 
conſequently, that the conſignments prior to 


dhe 22d of January 1773, are not to be 
brought i into the arbitrator” 8 accounts. 788 


W here one partner takes out more _ 

from the partnerſhip ſtock” than his ſhate 
amounted to, the other has a rigbt to come 
upon che ſeparate eſtate of chat en 1 
lanto. 9 


Thus in x matter ee Drake v . Der. 
tak 1735, before Lord Talbot, where there 


2 Cited 1 Atk. 225. 2 Chi Rep. 226, 8. T. is vin. 
Aor. 18 pl. 3. | 


* were 


20 


by 
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were two partners, and one had taken our 
more money from the partnerſhip ſtock than 
his ſhare amounted to, and therefore became 
a debtor for ſo much; and my Lord Talſlur 
was of opinion, that, the partnerſhip creditor 
had a right to come upon the ſeparate eftate 
E bs 


Soin a matter ex parte Blake, 20th Decem- 
ber 1735. It appeared that Lavington and 
Paul entered into partnerſhip by indentures 
dated the 24th of May 1725, which continued 
till December 1727, when they executed new 
indentures of co-partnerſhip, dated the 21ſt 
of the ſame month, and continued therein tilt 
the 5th of September 1933, when they failed 
and became bankrupts. The bankrupts, 
from the time of the firſt partnerſhip deed, 
home to their failure, had ſeverally conſtant 
recourſe to the caſh belonging to the joint 
ſtock, and Lavington had taken thereout, ſor 
his own uſe, at ſeveral times during the part- 
nerſhip, 32717. 185. 84d. the intereſt where- 
of had been computed to amount to 629 /. 
| $5. 21 4. Paul had taken out of the ſaid 
joint ſtock, for his own uſe, at ſeveral times 
within the ſame time, 2296 J. 55. 7 1d. the in- | 
tereſt whereof had been computed to amount 
to 3884. 135. 6 d. and at the ſame time the 
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| bankrupts had paid intereſt for more mo- 
ney, which they borrowed for carrying on 
their trade, than the ſums detained and taken 
out dy them reſpeRtively amounted wo." 


The e were indebted by oat | 
their joine Und ſeveral thouſand pounds more 
than they were able to pay. The ſums taken, 
or near the whole thereof, were afterwards 
entered into their partnerſhip books, to which 


| each of them had free reſort, but there was 


no conſent in writing by either of them to 
take out either of the ſums, for each of them 
took what he thought proper, without diſ- 

\ tinguiſhing whether any part was ſo taken 
out as his weekly allowance, according to 


agreement, and without aſking the conſent 


of his partner, but each was, by the ſaid books, 
made privy to the ſums drawn out. The pe- 
tition prayed that the joint creditors might be 
admitted creditors on the ſeparate eſtates re- 
ſpectively, for ſuch ſum or ſums of money, 
in reſpe& of their above en as ſhould 
"ou proper. a 


The order recites, that i it appearing by the 
| aid indentures of co-partnerſhip, that La- 
 vington was entitled to two thirds of the 


ng d 
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id joint ſtock, and Paul but to one third 
thereof, and it alſo appearing hy the ſaid ſtate 
of ſacts that the faid-Peul did take out of the 


caſh and ſtock belonging to the ſaid partner 


| ſhip, conſiderably more in proportion than 
was taken thereout by Lavington, it was 


thought that Paul ought to be conſidered as 


debtor to the eſtate in partnerſhip between 
Lavington and himſelf, for ſo much as he 
took out of the joint ſtock more than was 


— 


taken out in proportion by Lavington, regard 


being had to their reſpective intereſts in the 


ſaid partnerſhip. eſtate, and that the ſeparate 


- eſtate of Paul ought to be confidered as in- 


debted to the joint eſtate of Lavington and 
Paul for the ſame, and the intereſt thereof. 


And it was referred'to the maſter to eſtimate 


the faid ſtate of facts mentioned to be taken 


out of the floek in partnerſhip by Paul, re- 
gard being had to his ſhare and intereſt in the 


laid partnerſhip, exceeded in proportion the 


. groſs ſum thereby certified to be taken out of 
the ſaid partnerſhip ſtock by Lavington, re- 


ſaid joint ſtock ; and for what the ſaid maſter 


puted 


gard being had to his ſhare and intereſt in the 


ſhould find to be the exceſs ſo taken out hy 
Paul, and for ſuch proportion of the intereſt 
in the ſaid ſtate of facts mentioned and com 
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puted to have incurred upon the whole ſum 
' thereby ſtated to be taken out of the ſaid. 


joint ſtock by Paul, as ſuch_exceſs bears to 
the whole ſum ſo ſtated to be taken out 
by Puul (which intereſt was alſo to be af- 
certained by the ſaid maſter) the aſſignees, 
under the ſaid joint commiſſion awarded 
apainſt Lavington and Paul, were to be ad- 
- mitted creditors under the ſaid ſeparate com- 
miſſion awarded againſt Paul, and to be paid 
a dividend or dividends in reſpect thereof out 
of his ſeparate eſtate, remaining in the hands 
of the aſſignees under ſuch ſeparate commiſ- 
ſion, in equal proportions with the other ſe- 
n creditors of the laid — Paul. 


But in 2 ſubſequent caſe 0 befoie 10 
Tburlow, he very much conſidered the queſ- 
tion, and finally determined that the aſſignees 


on behalf of the joint eſtate could not prove 


againſt the ſeparate eſtate, unleſs the partner 
had taken the joint property with a fraudu- 
lent intent to augment his ſeparate eſtate. 


Therefore where Fendall was a dormant © 
partner with Ledge, and Lodge took out mo- 


q Ex parte Gull. Exch. Mayne and Graham, ach 
Auguſt 3 


P 8 ney 


+4 


- that if the affidavits had gone the length of 
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ney from the partnerſhip to a conſiderable 
amount, without the knowledge of Fendallr, 
who did not intermeddle in the partnerſhip 
buſineſs, Lord Thurlow, after taking time to 
- __ conſider, thought he could not permit rhe aſ- 
ſignees under a joint commiſſion, to prove 
againſt the ſeparate eſtate of Lodge, without 
deciding upon a principle that muſt apply to 
all caſes, and conſtantly occaſion the taking 
an account between the partners and the part- 
nerſhip in every joint bankruptcy. He ſaid, 


210 


connecting the bankruptcy with the inſtitu- 


tion of the partnerſhip trade, and that Ladge, 
with a view of ſwindling Fendall out of his 


| property, had got him into the trade, and 


| then taken the effects of the partnerſhip into 
his own hands, with a view to his ſeparate 
| creditors, it might have been different. The 
petition on the part of the joint creditors. to 
prove againſt the _— eſtate was diſ- 
miſſed. 


Where partners become bankrupts, the 
allowance is to be divided between them, in 
the proportions in which the ſurplus of their 
reſpective ſeparate effects, and their reſpec- 


r La pretp Batſon, 2oth Jan, 1791. . 


tive 


| — W 
tive proportions. of the Joint, fond,.. have 
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nens ex parte Bae. t A Fe 
commiſſion of bankrupt iſſued againſt the 
| petitioner and Tilman Henkel. The joift 

debts amounted to 22, 7961. 134. 6d. The 
joint effects to about 5000 J. The ſeparate 
effects of the petitioner amounted to about 
30, O00 l. The debts proved upon his ſepa- 
rate eſtate were 15,894 J. but of that ſum 
15,362 J. 74. 7 d. were ii fact debts due from 
the partnerſhip, but as. the creditors were joint 
and ſeveral, they thought proper to come in 
upon the ſeparate eſtate of the petitioner, aa 
being the moſt ſolvent eſtate. Henkel!'s ſe- 
pirate effects, after paying his ſeparate ere - 
ditors, were about 1, 700 l. The joint cre- 
ditors were paid 165. in the pound, of which 
(ſuppoſing the joint effects to be divided into 
moieties) the petitioner had contributed in the - 
3 125. 6 fl. and Henkel! of 3 5. 64. 3 


'$ Cooke's B. L. _ | T0 © 
t nn. ab 
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Under theſe circumſtances Bate petitioned, 
that the aſſignees might pay him his allow- 
ance of 10 l. per cent. not exceeding 3oof. in 
reſpe& of the ſeparate eſtate, according to 
the ſtatute of 5 Geo. 2. c. 30. and that he 
might alſo have ſuch allowance in reſpect of 
the joint eſtate as mm 3 think 


The firſt, 3 e | 
| fible for the ſame perſon-to have a double al- | 

lowance, one in reſpect of the joint and the 
other of the ſeparate effects; but the Lord 
Chancellor was clearly of opinion that could 
not be. But the principal queſtion made 
was, whether, under the circumſtances of 
this caſe, Hentell was entitled to any allow- 
ance, and if ſo, whether it was to be a part of 
the 3007. to which the petitioner Bate made 
claim, or whether the ſtatute intended a diſ- | 
tink allowance of 300 J. to each partner, 
2 creditors received 5+ "the . 


= + 4 » — 


His Lands: 1 chat the 75 
rupts were entitled to the ſum of 300 l. being | 
one allowance only of 101. per cent. in re- 
ſpect of their joint and ſeparate eſtates, and 
that the ſame ought to be divided and paid to 
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and between the bankrupts, according to the 

proportion which the ſurplus of each of their 

ſeparate. eſtates, . after payment of their re- 

ſ] pectiue ſeparate debts, and their reſpective 

moieties of theit joĩnt eſtates have 5 
to the payment of their } Joint oh; 


And one e partner way. maintain an ation. | 


partner for money "received to "a ſeparate 
uſe of the former, and wrongfully carried to 
the partnerſhip account. And where money 
is owing to two partners, and after the death 

ol one, it is paid to a third perſon, the ſur- 
viving partner may maintain an action ſor 
money had and received in his own right and 


not as ſurvivor. Thus in the caſe of Smith 


v. Barrow. u Where the plaintiff and Robert 
Smith his father had been in partnerſhip to- 
gether, during which time one Keate became 
indebted to them in 5 310. Robert Smith 
died, leaving the plaintiff his ſole executor, | 
After the death of his father the plaintiff took 
the defendant into partnerſhip, and Keate be- 


came indebted to theſe two in | the further 55 
ſom of 30 J. ; 


"Sd a 3 _ 
| his effects were transferred to certain truſtees 


u 2 Term Rep. 476. | | 
Py for 
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| he the benelic of his editors. Tb pay. 
ments were made in the courſe of diſtribu- 
tion ar different times. The firſt, which was 
made to theſe parties (the plaintiff and de- 

' fendlant) was divided between them accord- 
ing to their ſeveral proportions ; chat is, the 
proportion of the former debt of 531 l. to 
the plaintiff ' ſeparate uſe, and the propor- 
tion of the 30 J. in moicties between them. 
Aſter this the truſtees tranſmitted a bill of 


| exchange to the plaintiff and defendant, in 


their joint names, and the defendant alone re- 
ceived the money, under the title of Smith 
and Barrow, The plaintiff s proportion of 
this ſecond. dividend, ſo far as related to his 
original debt, was 791. 145. 6 d. for which 
this action for money had and received was 
brought. A rule was obtained to ſhew cauſe 
why the verdift, which had been given for 
the plaintiff, ſhould not be ſet alide, and 2 
nonſuit entered, on two grounds; firſt, that 
the action ought to have been brought by the 
plaintiff as executor or ſurviving partner. 
2dly, That the remittances being made to 
| Smith and Barrow, it appears to have been 


received on a partnerſhip tranſaction, and one 


partner cannot maintain his action againſt 
_ * 
by both 


4 


1 


Minden de. Ni 
— Morgan, who ſhewed - cauſe 
againſt the rule, anſwered the firſt objection 
by obſerving that the right of action did not 
accrue againſt the defendant till aſter the 
death of the teſtator and partner, becauſe the = 
money was not received by him till aſter- 


| wards. And as to the ſecond ground, that 


the proportions of money due to either were 
very well ſettled, and indeed had been ad- 
mitted by the defendant himfelf upon the 
former ſettlement; and the facts clearly 


ſthewed that as to the plaintiff's proportion in A 


reſpect of the former debt due from Keate, 
it could not have been received by the de- 
fendants on account of the partnerſhip ſubſiſt- 
ing between him and the plaintiff, and there- 
fore quoad ſuch ſum they were like any other 
and if ſo the action might well be main- 


Bearcroft and Ruſſell, in ſupport of the 
rule, ſaid that the firſt objection was taken 
for the purpoſe of enabling the defendant to 
ſet off any debt which he might have been 
entitled to, had the action been brought in 
another form. But ſuppoſing that not to be 
a ſufficient ground of objection, they con- 
tended that the next was well founded: it 

| Bs - 4 Bae: VM 


ss Potts - 
lay on the plaintiff to make out the propoſi- 
tion that the money had been received to his 
uſe by the defendant, Now the evidence ex- 
preſsly contradicts any ſuch idea. The re- 
mittance was made to the partnerſhip; it 
was an entire payment and an entire tranſac- 
. The money was received by the de- 
PEFOR as a partner ; he was jointly entitled 
to receive it with the plaiatiff in that charac- 
r, when received, it made an item in the 
8 n account if any miſtake had been 
made in the bill which was tranſmitted and 
the party tranſmitting it had paid too much, 


he muſt have brought the action againſt the 


partnerſbip for the ſurplus, and their joint 
ſtock: would: have been anſwerable to him. 
IF ſo, chen it falls under the common rule, 
that one partner cannot maintain an action 
for money had and received againſt another, 
and that rule which is founded in reaſon ought _ 
to be extended to this caſe; for ſuppoſing 
that on the whole of their dealings in part- 
.nerſhip the plaintiff ſhould be indebted to the 
defendant this latter will be n * 
| n off his debt. | | 


| Abburſ J. 3 to 18 frſt objeftion, that 
this action ſhould have been brought either 
as executor, or as ſurviving partner, the ſame 
| anſwer 
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anſwer may be given to * Where the 
money is received after the death of the teſ- 
tator, the executor may deelare either in his 
ovn right, or as executor, becauſe the teſta - 
tor never had a ſpecific cauſe of action to re- 
cover that ſum againſt the party receiving = 
and therefore he may declare in his own | 
name; neither would he ſhelter himſelf from 
the coſts as executor, if he were to fail, 
where he might have brought the action in 
his own name, the ſame anſwer may be given 
to the objection that this action ſhould have 
been brought as ſurviving partner; becauſe 
this ſpecific ſum was never received by him 
as partner. The partnerſhip was before put 
an end to by the death of the other partner; 

neither is there any foundation for the ſecond 

obhjection; the two ſums belonging reſpec- 
tively to the plaintiff, and to the partnerſhip 
account, were conſolidated merely for the 
convenience of the party making the remit- 
tance, but che ſum now claimed by the plain- 
tiff did not belong to the partnerſhip ac- 
count; and as the defendant has received a 
| ſum of money belonging to the plaintiff” 
alone, which he has wrongfully carried to 
the partnerſhip account, he is liable to re- 
fund it in chis action. 


2.8 Partnerthip— - 
Buller J. I am of opinion not only that 


the action is properly brought but that it 
could not have been brought in any other 


form: In what character was the money re- . 


ceived by the defendant? The former divi- 
dend was received and divided according to 
the proportions of the reſpective debts of the 
plaintiff, and of the plaintiff and defendant as 
partners, then on the receipt of the ſecond 
dividend by the defendant, it ſhould have 
been divided into two parts bearing the ſame 
proportion to each other as the ſeparate de- 
mand of the plaintiff on Keate's eſtate, and 
| the joint demand of the plaintiff and defend- 
ant. The plaintiff would have been ſolely 
entitled to the firſt part, and muſt have 
| fhared the other part with the defendant as 
due to the partnerſhip account, ſo that the 
firft part of this ſum was money ſpecifically 


received by the defendant to the plaintiff's ,_ 


uſe. And if the action had been brought by 
rde plaintiff as ſurviving partner, it would 
| have been neceſſary for him to have fhewn 
that he and the deceaſed partner had a cauſe 
of action againſt this defendant, bur they ne- 

ver had any fuch cauſe of action; and it is 


immaterial to look back to ſee how third 


per fons were concerned Fa _ 
pliintf 


— e. ii 


plaintiff und the defendant, the latter has re- 
| ceived a ſum of money for the uſe of the 
former. Then it has been faid that there 
could be no ſer-off in this caſe ; but I am of 
a different opinion, for this is an action for 
money had and received, in which the plain- 
tiff can only recover what is in Juſtice due to 
him, therefore ſuppoſing any debt were due 
from the plaintiff to the defendant, it was 
for the advantage of the latter to bring the | 
action in this form. With regard to the 
ſum of 30 l. due to this partnerſhip, I agree 
that this action cannot be maintained. One 
partner cannot recover 4 ſum of money received | 
B the other unleſs on @ balance firuck that ſum 
be found due to bim alone. But this objection 
does not apply to the larger ſur in this caſe 
which is the one in diſpute. 


Cres J. In anſwer to the firſt objeftion 
Im of opinion not only that this action may 
be maintained but for the reaſons mentioned 
by my brother Buller, that it could not bave 
been brought in any other way; becauſe. 
there never was a joint cauſe of action in the 
plaintiff and his late partner. The caſe of 
Hat v. Hare x is nearly ſimilar to this, where 
Holt Hh J. faid, lk there be two partners 
z Comb. 383. — 
2 
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6 in trade and one of them buy goods 
10 for them both, and the other dieth, the fur- 
« vivor may be charged by indebitatus aſump- 
« fit generally without taking notice of the 
« partnerſhip or that the other is dead, andhe 
« ſyryived.” In that caſe the defendant was 
the ſurviving partner, but chat makes no 
difference, for the reaſoning applies equally 
to this caſe. With reſpect to the other ob- 
jection; it appears that the defendant has 
received a ſum of money partly on the plain- 
_ tiff*s account, and partly on the partnerſhip 
account, the former of which he wrongfully 
carried to the partnerſhip account, but that 
being his own act, and it being againſt the 
truth and juſtice of the caſe, I am of opinion 
that he ought not to be permitted to ſet up 
the partnerſhip as a defence to this action. 
Suppoſing that the plaintiff had received this 
money he would have been entitled to have 
fer apart for his ſeparate uſe the whole ſum, ' 
c_ that part N belonged to the part- 


che defendant's. having received. it cannot 
alter the right. : 


: Rule diſcharged. a 0 
And with ſuch ſcrupulous exaftneſs do 
we find the rights of partners maintained 

| _ 


Aten "a © 755 Ys 


vpon all ile in this country, ai even 

a merchant-partner who has a ſeat in parlia- 
ment ſhall not be ſuffered to ſhelter himſelf 
under the privilege of Parliament. For, by 
an order of the Houſe of Commons, with 
reſpeC to partnerſhips, made on the 16th. of 


November 1722, it was reſolved, that no 


co- partner in any trade or undertaking, is 
entitled to the privilege of Parliament. 


Sir George Cafwell ſtanding up in his place, 
and acquainting the Houſe that he was wil- 
ling to wave his. privilege in the cauſe, 
wherein he was one of the defendants, de- 
pending in the court of Chancery, between 
him and Alexander Urgubart, Eſq; member 
of that Houſe, whoſe petition was referred 
to the Committee of Privileges, to enquire 
whether Mr. Urquhart would wave his pri- 
vilege; and Mr. Urgubart declaring that he 
would not inſiſt on his privilege, it was or- 
dered, That the Committee of Privileges 
be diſcharged from proceeding on the peti- 
tion of Alexander Urquhart, Eſq; complain- 
ing of Sir George Cafwell's inſiſting upon the 
privilege of this Houſe, as he is co-pariner 
with Jacob Sawbridge and Elias Turner.” 


Whereupon it was reſolved and declared, 
nemine contradicente, That no co-partner in 


= 
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any trade or undertaking, is entitled to the 
privilege of this Houſe, in reſpect of any 
marter relating ro fock pariaceſhip Py. 


| Thus having endeavoured to trace the 


70 rights of partners as between themſelyes, I 


ſhall next proceed to enquire how far they 


are implicated 1 in each other's * & 
y Peneris, 16 November 3 


95 
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A ——— and as the partnerſhip contract 
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(CHAPTER IX. 


d far Partners are to be confi 


Dered as participes criminis, O02 Ate 


otherwiſe impiſcated in (Tongs d done 
by each other. 


8 probity and fair e are among 
the chief requiſites in all partnerſhip 


itſelf is founded on the very baſis of recipro- 
cal advantage, and mutual benefit, the moral 
obligation between the parties muſt hang in 
an even balance; conſequently the only 
mode to preſerve that balance is, for each 


individual to abſtain from doing wrong in 


any matter relating to their joint concerns, 
becauſe if either of them ſhould” engage ia 
tranſactions of trade not conſiſtent with this 
rule; as for example, if he ſhould be guilty 
of trading on the joint account in contraband 
goods, or in any manner prohibited by law, 
the reſt of the partners muſt be conſidered 
more or leſs * in ſoch * tranſ- 


action. 


5 
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And ſince partnerſhip is a contract invetit- 
ed by the Law of Nations , for the advance- 
ment, and oftentimes for the protection of 
fair and open trade; the judges of our courts 
- In this country would not ſuffer an action to 
be maintained by ſeveral partners for goods 
fold by one of them living in Guernſey, and 
packed by him in a particular manner for the 
. purpoſe of ſmuggling, though the other part- 
ners who reſided in England, knew nothing 
of the ſale; for it is a contract by ſubjecta of 
this country, made in contravention of the 
laws: and ſuch a caſe muſt be conſidered in 
the ſame light with reſpect to the whole firm 
as if all the partners had lived in England: 
And the place where the contract of ſale was 
made, did not alter the nature of the con- 
tract, ſo as to prevent the law from attaching 
upon it as contraband, and — not pro- 
per to be enforced or affirmed. - *B 
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Thus i in the caſe af Biggs on 1 v. 

Lawrence b, where upon a rule to ſhew cauſe. 

why there ſhould. not be a new trial, in a 

. cauſe tried before Buller J. in Cornwall; the 

learned Judge reported that this was an action 

9 Socictas contra Tus j * gentium conſenſu conſt ans. "Inſt 

3. 26. pr. a 

1 Term Rep. 454. ED 
95 
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for goods ſold and delivered, brought by four | 
partners, plaintiffs, three of whom lived in 
England, and the other in Guernſey. The de- 
fendant, who lived in Cornwall; ſent an order 
for ſome brandy to the partner living in 
Guernſty, which he dire&ed to be delivered 
to one Mood, the captain of a ſmugglirig veſ- 
ſel. Some of it was delivered at Guernſey, 
other part of it at ſea. It was all put, by the 
partner at Guernſey, into half ankers, and 
ready ſlung ſor the purpoſe of ſmuggling: 
but it was to be brought into England at the 
' riſk of the defendant. The contract was 
made, and the goods delivered, without 
the privity or perſonal participation of the 
three partners reſiding in England. Two 


7 _ objections, were made at the trial by the de- 


td him, Mr. Juſtice Buller thought that any 


fendant's counſel; 1ſt. That od's hand- 
writing, acknowledging. the receipt of the 


goods, was not · ſufficient to charge the de- 


fendant, but that Vood himſelf ought to have 
been called: but as it was eſtabliſhed that 
Mod was the defendant's agent for this pur- 
poſe, the goods being directed to be delivered 


acknowledgement under his hand was evi- 
dence againſt his principal, as much as if it 


| had been an acknowledgement in the hand. 


f I of the defendant himſelf. 2dly. It 
Q. was 


— 
Q 


226 Partnerſhlp = 

was objected that the plaintiffs could not re- 
cover, becavule it appeared by their own ſhew- 
ing, that the goods were intendechto be ſmug- 
gled into England, of the laws of which, they, 
as ſubjrcts of the Crown of Great Brifain, 
5 were bound to take notice, and that one of 
them had actually aſſiſted in the very act of 
ſmuggling: and the learned Fodge being ef - 
* nonfuired the plaintiffs. . 555 8 


Ta Sei esce, end the rae, was 
* by the Court. 1 | 


: Gibbs, contra, . b the 2 . 
muſt be conſidered as if all the plaintiffs lived 
in England, but contended that they were en- 
titled to recover the value of the goods, be- 
cauſe the contract of ſale, and the delivery of 

the goods, were completed at Guery/ey, where 
peaks a> cb wage an. 4 and the 
goods being ſmuggled into Eng- | 
land will not * the plaintiſſs right, 
which accrued on the delivery of them, as 
they were not concerned in the ſubſequent 
act of ſmuggling; even though they knew at 
the time that the defendant intended it. The 
_ caſe of Holman v. Jobnſon e, exprefsly decides 
this * which was * enn 


e by 2 


the ; 


© tongs, &@ 4 
| the be hed a e h: and that caſe has 
been a&ted upon as, law ever fince. Now 

that cannot be diſtinguiſhed from the preſent 
caſe upon any of the principles on which it 
vas decided. In both, the contract was com- 
| Pleted abroad, and the vendor knew that the 
goods were to be ſmuggled into Englandd. 
But even ſuppoſing that à contract for the 
fale of goods was made in England, and the 
delivery of the goods here; there is no au- 
ver the price, on account of any illegal uſe 
which the vendee may afterwards make of 
| them: and yet innumerable inſtances muſt 
have occurred, wherein ſuch a defence might 
have been ſet up in point of fat. If the ſum 
which the vendor was to receive depended 
on the ſubſequent illegal act, or if the vendee, 
by his — were nn to make an 


: 2ͤ˖ͤ— „ 
goods. r 


4 It thoald en From the mar in which the caſe e 
Hilman v. Jobe is reported, that one of the plaintiffs 
vn a ſubje@ of this country, though refident at Dunkirk ; - 

for one of them is ſtated to be refident at, the other a 
_ native of Dunkirk: but no fireſs is laid on that circum- 


ance. 
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eaſes in which it has been held, that the ork. - 
ginal contract is not affected by the * 
quent uſe made of the thing contracted for, 
il it be optional in the party to apply it after- 
wards to what purpoſe he pleaſes. As if one 
1 lend money to another to game with, al- 
| though gaming be illegal, yet it hath been 
= held that ſuch money may be recovered by 
3 the lender, although it be lent at the time and 
place of play e. For the ſtatute 9 Ann. c. 14. 
. 1. only annuls the . an not the 
contract. | wg 
80 in —_ of Petrie v. Hannay f, it was 
objected that, as the plaintiff knew of the il- 
legality of the tranſaction, they ought not to 


affect the contract, with reſpect to the rights 
of the party who advanced the money by the 
direction of the defendant. In no inſtances 
have objections of this ſort prevailed, unleſs 
where the plaintiffs were themſelves parties 
to the illegal act, | which cannot be faid to be 
the caſe here; for before the goods were at- 
tempted to be ſmuggled into England, the 
ouontract of fale was entirely completed. 


« Robinſon v. Bland, 2 Burc. 1077 
f 3 Term Regs _ 


Lord 


recover; but the Court thought that did not © 


Weng, cc. 229 | 
ond Kal Uh LEG deciion = 
this caſe” had the leaſt tendency to overturn: 


that of Holman v. Jobnſon, I ſhould certainly 


pauſe a little, before” 1 gave any opinion, 
which might ſhake it. But I wiſh to leave 
che authority of that caſe unqueſtioned, be- 
cauſe I approve of it. To the cafe of Robin- _ 
- Jon v. Bland I alſo give my aſſent. The for- 
mer of thoſe cafes was a contract entered into 
by foreigners bound by no allegiance to this 

country: and the latter was a contrat made 
in France, which, being warranted both by 

the laws of that country and this, was car- 


| ried into execution here. But in this caſe it 


is admitted, and the plaintiff's counſel was 
obliged to make the admiſſion, that this muſt 
de conſidered as a contract made in England. 
But it has been inſiſted that no adjudged caſe 
is to be found, in which it has been deter- 


mined that perſons, ſtanding in the ſituation- 


of theſe plaintiffs, ſhall not recover. But 
ſimilar caſes have frequently occurred at Vi 
Prius; and the reaſon why no ſolemn deci- 
| ions are to be met with on the ſubje@ is, 
| becauſe the Ni Prius determinations were 


7 thought too clear to be queſtioned. Where 


a contract is made for ſmuggled goods, 2 ; 
party cannot come into a Court of Juſtice to 
recover on it. A perſon ſuing i in a Court of 


Q3 e, 
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Law, muſt diſcloſe a fair tranſaction i and it 
muſt not appear, from his own ſhewing at leaſt, 
that he has infringed the laws of his country. 
_ Now here, three of the plaintiffs lived in 
| England; and it is clear that they knew 
either perſonally, or (which is the ſame ) by 
their agent, the other partner living at Guern- 
g, that the contract, which, they had entered 
into, was made in direct contravention of the - 
laws of their country; for the goods came 

under more than ſuſpicious circumſtances, 
Gnce they were ſent in lings and half ankers, 
ready for ſmuggling: and it requires much 
argument to convince me that a contract 


thus made can be carried into execution in 


England. There is no diftum in favor of 
2 the plaintiff's right of action, and the whole 
ſtring of caſes by analogy is againſt it. There- 


ſeore I am of opinion eee | 


to ſtand. 


Hikes Lt ee aan ea Tp 


cumſtance, that three of the plaintiffs lived 
in England; and therefore though the partner, 
with whom the contract was made, lived 
abroad, this cafe muſt. be conſidered in the 
fame light as if all the partners lived here. It 
is not-necefiary to determine whether a per- 
fon who (ells goods in Exgland, which are af. 
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plaintiffs were agents to the very act of ſnug- 


U 
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| gerwards to be applied. to an illegal purpoſes 8 
ens recover the price of them here, For in this 
aſe the goods were ſold and delivered, not 
in Zagland, but in Guernſey, and packed too 


in ſuch a manner as to ſhew that they were 
d for the purpoſe of ſmuggling. The 


gling ; were participes criminis, and therefore = 


Cannot avail themſelves of the laws of this 
<ountry in order to enfarce a atme made 
in direct oppoſition to them. 8 


Buller J.—This py muſt be conlidered 


28 if it were a contra& made between the 


plaiatiffs and the defendant, all reſiding in . 
this country, for the delivery of goods in 


Guernſey, for the purpoſe of ſmuggling them 
into England, And I uſe the latter expreſſion, 


becauſe it is clear, from the manner in which 


hey were packed at the time when they were 
delivered, that they were intended to be finug- 
gled: that was the act of the plaintiffs. And 


I cannot Gay in a court of juſtice that the. 


Prlantiffs, ſo offending againſt the law of che 
und, ſhall be permitted to recover on ſuch a 
contract. None of the. caſes cited apply to 
the preſent, That of Holman v. Jobnſon 
went on the ground of the plaintiffs being 
= foreigners, which materially diſtingviſhes ie 
from *. becauſe the ſudzects of one coun- 


„„ 3 
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8 try reſiding there are not bound to take no- 
FE: tice of the revenue laws of any other. That 
maxim hath been long fince adopted here, 
R RR nent Lord Mansfield in Holman 
Vi. Jobnſon. But this is the caſe of one the 
King's ſubjects making a contract directly 
© againſt the ſtatute laws of this country, Nei- 
ther has the caſe of Petrie v. Hannay any re- 
lation to the preſent : here the contract on 
which the action is founded is illegal; which 
was not ſo there. And in order to make this 
caſe like that, it is neceſſary to ſhew, that 
"theſe plaintiffs were not concerned in the ori- 
ginal tranſaction, but aſterwards paid money 
for the uſe of the defendant, which they wiſhed 
to recover back; for there the money was 
paid to a perſon, who was not a partner in 
the original tranſaction; and the action was 
founded on the ſubſequent contract, and not 

eon the ſtock-jobbing tranſaBtion. | 89 


1 Erg J. of the ſame opinion, 


Mr. J. Buller chen faid, that another ob- 
jection had been made at the trial, that the 
— Plaintiffs ought not to be non-fuited, and that 
it ſhould have been left to the jury to confi- 
der whether the plaintiffs knew the goods 
vere to be W but that he had = 
5p — — 
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wah opinion that, as the cant on both ſides 
had fully argued the queſtion of law on the 
admiſſion of facts, the plaintiffs ought not tobe 

at liberty to go to the j Jury on the ſame facts, 
when they found his opinion againſt them in 
"2 point of. 51 ; to 22 88 the Court aſſented. 


| Rule diſcharged 


But if two cs} jointly engage in b 
Jjobbing tranſaction, and incur loſſes, and em- 
ploy a broker to pay the differences, and one 


of them repay the broker with the privity 


and conſent of the other the whole ſum, he 
may recover a moiety from that other in an 
action for_money paid to his uſe, notwith- 
| ſtanding the 7 Geo. 2. c. 8. Thus in the caſe 
of Petrie v. Hannay 8, which was cited in the 
foregoing, and is reported as follows ; vix. 


In the year 177 3 the teſtator, Sadlier, Pe- 
trie, and the defendant, were engaged roge- 
ther in ſtock ſpeculations on their Joint ac- 
eount to a conſiderable amount, the whole of 
' which were illegal, except a transfer of a ſum 
of 10,000 /, Having incurred ſeveral loſſes, 
on the 8th of January 1774 they came toa 
_ ſettlement with: Portis their broker, who had 
| paid all the differences. And on that oeca- 


5 3 Term Rep. 418. 
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fion Keeble- a to Portis the whole * um 
which had · been fo advanced by him, except 
$117. which was part of the defendant's ſhare 


of the loſſes, and for which Keeble drew a bill 

on him in favour of Portis, which the de- 
ſendant accepted. This bill not being paid 
by the defendant when it became due, Portis 
| brought an action thereon, after Keeble's death, 


againſt the preſent plaintiffs his executors, 
and recovered the amount, no defence being 


ſet up on account of the illegality of the tranſ= - 
action. L. 264 part of the ſum for which the 
defendant had given his acceptance, was his 

| ſhare of the loſs ariſing from the real transfer 


of the 10,000/. The preſent action was 


brought 'to reimburſe the plaintiffs the ſum 


recovered againſt them by Portis, and the 


declaration was'for money paid by the plain- 
tiffs to the defendant's uſe; upon which they 
obtained a verdi& for the whole demand, at 
the Sittings after laſt Eaſter Term, at Guildbail, 
before Lord Kenyon. A rule was obtained 
laſt term to ſhew cauſe why the verdi& ſhould 

not be ſer afide in toto, or at leaſt be reduced. 

to o the ſum of * e 


enn Min gay, ond R el, now 5 


cauſe; contending that this cafe did not fall 
vichin the ſtatute 7 Geo, II. c. 8. for prevent- 


— 


ing tock-jobbing, as this was not an action 


to recover any money © for the compound- 
« ing, fatisfying, or making up, any dif- 


< ference for the not delivering, transferring, 


_ *f having, or receiving any ſtock, Sc. or 


_ © for the not performing any contract or 


agreement ſo ſtipulated to be performed, 
c.“ but it was to recover money which 


had been paid to Portis under the authority 


turongs, de. "oe 


* 


of the defendant, and for which he was an- 


ſwerable, whatever might have been the 


queſtion as berween Portis and him. wo 


v. Reynous, and another h, where to an action 


of debt on a bond the defendant pleaded the 
act of the 7 Geo. II. c. 8. that the plaintiff 


and Richardſon were jointly concerned in cer- 
rain contracts contrary to that ſtatute; that 
the plaintiff voluntarily paid the differences; 
and that the bond was given hy the defend- 


ants for ſecuring to the plaintiff Richardſon's 
proportion of that loſs ; and on demurrer the 
Court were clearly of opinion that the plain- 


tiff was entitled to recover the amount which 


And they relied upon the caſe of Fata 


he had paid under the ſpecial authority of 


Richardſon, though for an illegal purpoſe. 
| gs principle of that caſe fully extends to 


„en 296g. 
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the 
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| the preſent; and-indeed the plaintiffs are one * 
remove farther from the illegal tranſaction, 
for not only the plaintiffs were authoriſed by 
the defendant to pay this money to Portis, 
| but Portis himſelf had been authoriſed be- 
fore by the defendant to pay it to thoſe per- 
ſons between whom and the defendant the 
illegal contract was entered into. At all 
events, the plaintiffs are entitled to the 264 7. 
even if they are precluded from recovering 
the reſt; as that part of the demand ftands 
perfectly clear from any objection TING un- 
der the act. 


E Erſkine and Wood, in ſupport of the roll, 
Anſiſted that the whole tranſaction was illegal, 
and came within the ſpirit of the 7 Geo. 2. 
and that even the 264 J. making a part of 
the illegal tranſaction, was ſo involved there- 
in, that it could not be diſtinguiſhed from the 
reſt, ſo as to form a ſeparate conſideration, 
but was part of the colour uſed in carrying on 
| | the general ſcheme of ſpeculation. It is to 
| 1 be obſerved that Petrie, Keeble, and Hannay, 
were partners in this illegal tranſaction; they 
were all participes criminis ; and it has been 
frequently determined, that one partner can- 
| not call upon another for his contribution to 
= F loſs ariſing out of a matter prohibited by 
| WL, * 


7 


* 7 0 Kc. N - | Rs 27 : - 
11 for though the a& of Parliament does 
not ſay in direct terms that the ſecurity ſhall 


be void; yet when the conſideration of the 


ſecurity is inquired into, if it appear. to have 
been given in oppoſition to the | ſpirit of the 
act, the court is bound to declare it void. 
Otherwiſe if a party could recover in this cir- 


cuitous manner, by paying the whole of the 


ſum in the firſt inſtance, the ſtatute would be 


| altogether defeated. Suppoſe A. and B. in 


A. pays the whole, and B. gives him his note 
for his proportion, it was never pretended 
that A. could recover on ſuch note from B. 


So here, if Keeble had brought the action on 
the bill of exchange againſt the defendant, it 
would have been a good plea for the latter, 
that he and the plaintiff had been partners in | 
a ſtock-jobbing tranſaction, in which a loſs 
had happened, and that the bill was given for 
the defendant's proportion of that loſs ; and 


whatever would have been a good plea in ſuch 


an action, is an ample defence' now. As to 


the caſe of Faikney v. Reynous, it is very di- 


ſtinguiſhable from the preſent: that came on 
upon demurrer; and as the court could not 
look at any thing out of the record, and fuf- 


| ficient was not ſtated in the plea to ſhew the 
illegality of the on, this queſtion did 


partnerſhip contract for ſmuggled goods, and 


= . N 4 3 * 
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not fairly ariſe. The -plen in thit eit as. 
not ſtare that there had been a previous eo 


partnerſhip between the plaintiff and the de- 
| fendants, to ſhare in the profit and Joſs of the 


_ Megal tranſaction; the defendant Reynous was 5 v4 


a a mere ſtranger but this is a ſecurity given 


whom he had contracted in violation of the 
law of his country. From the whole of that 


caſe it appears that the deciſion turned on | 


the inſufficiency of the plea, rather than on 
the legality of the-tranſaftion ; and ſuſficient 


extended the ſtatute to a caſe like the preſent, 


if it had been ſo ſtated on the record. It is. 
further to be obſerved, that at the time when 
this bill was accepted by the defendants, no 


money had been paid by Keble for this ex- 


, _ preſs ſum to Portis; and it was no more than 


a mean of the defendant's paying Portis, in 


whoſe favour it was drawn, that ſum, on ac- -. 


count of the very differences prohibited to be 
recovered by the act. If fo, no ſubſequent 
tranſaction to which the Yefendant was not a 


party, can vary the caſe as to him. With re- 

gard to the ſum of 264 7. chat is ſo involved 
in the illegal tranſaction, that is cannot be ſe- 5 

parared from it: ir was a mere W r 


by the defendant to the very perſon. witch 


appears to ſhew that the Court would have 


Grenz, de. 5 239 , 


expedient, — to pak great flock- : 


Lord „ Ch. J. 8 a laſt point 
made in the argument, relative to the 2647. 
I have no doubt. whatever. It appeared to 
be a fair tranſaction; the ſtock was aQually 
_ purchaſed, and the transfer of it was made: 
none of the proviſions of the act were there- 
by infringed; and it is too much to ſay that, 


. becauſe it was accompanied by other tranſ= © 


Actions at the ſame time, which were invalid, 
this ſhall not be binding. Bur, on the prin- · 
cipal, I have not formed ſo deciſive an opi- 
nion but that I may be open to conviction 
| hereafter: at preſent I can only ſay that 1 
have not heard any argument to convince , 
me that the plaintiff's demand can be en- 
forced. The great difficulty is to diſtinguiſh 
this caſe from that of Faikney v. Reynous; hut 
that does not at preſent appear to me to con- 
cClude this queſtion, That was an action on 2 
bond; and the whole argument at abend 
the deciſion of the Court, procee 
ground that they eee 
deration matter which was not properly in- 
troduced by the plea. And they thought, 
that as nothing illegal, as between thoſe pa- 
r | 
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ment of the money could not be reſiſted. 
But this is not the caſe of a bond. And if 


ve conſider this caſe @ priori on the ground 


of policy, and recolle® the infinite miſchiefs 


brought on individuals by means of ſtock- 
Jobbing, which this act was intended to pre- 
vent, it is very much to be wiſhed that the 
remedies offered by the Legiſlature ſhould 


extend to the whole miſchief. Now I do 


not fee how that can be done ſo effectually as 
by ſaying that no perſon, who is concerned 


in ſuch a tranſaQtion, ſhall recover any de- 


mand arifing out of it in a Court of Law. 
The firſt action, which was brought againſt 
theſe plaintiffs, was on a, bill of exchange, 
which had been accepted by the defendant on 

account of the loſſes: Now eit is clear that 
that action did not merge the original de- 

5 mand, and the whole tranſaction may ſtill be 


brovght before the Court. And if it appear 
to the Court that a bill of exchange is Siren 
without any conſideration, it is audum pattum 
er quo mn oritur attic; or if for an Illizat 
_ conſideration, the whole matter may be exa- 
mined. But in the caſe of a bond, the con- 
fideration cannot always be gone into; as in 
the inſtance of a voluntary bond. In this 
caſe the teſtator and the defendant were part- 
ners in an illegal tranſaftion, in which Portis | 
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the broker acted as agent, knowing, it to be 
Contrary. to law, ſinde every man is bound to 
take notice of public laws. Now it is a rule 
that thoſe, ho come into a Court of Juſtice 

to Teck redreſs, muſt come with clean hands, 
and muſt diſeloſe a tranſaction warranted by 
law. And1 cannot diſtinguiſh this cafe from 
that of ſmuggling, put at the bar, where if 
one of two parties advance money in a ſmug- 
gling tranſactioh, he cannot recover his pro- 
portion of it againſt his partner, becauſe the 
tranſaction is prohibited 3 and yet ſmuggling 

is not malum in ſe, as contradiſtinguifhed from 
 malum probibitum. If chis tranſaction had 
been diſcloſed in the former action, Portis 
could not have recovered: now ſuppoſing 
the bill of exchange puts the plaintiffs in his 
ſituation, they are not alfiſted by it; or con- 


fidering them on the other hand ſtanding: in 


their own fituation, unconhected with Purtis 


they then appear as partners in a matter pro- 
hibited by the laws of the country, and can- 


not therefore have recourſe: to thoſe laws _— 


+ enforce: Weir contra... But at preſent 1 


ſpeak. with great diffidence; and I ſhall be 


ation I find 1 am miſtaken. I wiſh however 


glad to correct this opinion, if on re-conſider- 


to have it underſtood that I do not mean to © 8 


diſturb the caſe of Faikney v. Reynous ; there a 
. ns 


a 
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the Court did not rhink- chemſelves war- 
ranted in ſaying that ſufficient was diſcloſed 
on the record to bring the caſe within the 
ſtatute: but here the whole tranſaction may | 
7 be enquired into, which, on eh is 
| 1 2 en by 1 ts | 


75 


— 3 my opinion ae 
| have been, if this had been res integra, I 


think that this caſe muſt be governed by 
chat of Faikney v. Reynous. And if we were 
to determine that the plaintiffs are not en- 
titled te- recover in this action, we muſt 
 6verturn the authority of that caſe. . The 
Caurt did not proceed in that caſe on the 
ground that it was an action on the bond, 
and that the deſendants were not at liberty to 
go into the conſideration of it; for they per- 
mitted a diſcuſſion of the fats: ated in the 
plea, and they argued from them: but they 
ſaid, that even: admitting them to be true, 
_ fill it was no defence to the action; and 
| Hard ea” 1 and the. wha Court __ 
ob: in ſe, but V malum e and 
as the plaintiff was not c ted in the uſe . 
which the other made of the' money, it was 
a fair and honeſt tranſaction as between thoſe 
parcies. Now as the Court in that caſe en- 
3 tered. 


* ihe merits diſcloſed by we dien 
I ſee no difference between that caſe and the 
preſent. And here one of the parties (the 
teſtator), engaged in the tranſaction, paid 
money to the uſe of the defendant, which was 
done by paying a bill, which had been drawn | 

by the former, and accepted, though | not 
paid, by the latter: Now that ec ö 
was an admiſſion on his part that the other 


ſame as if the teſtator had originally paid this 
money to the defendant's uſe, with his pri- | 
vity and at his requeſt. And if he had made 


acted with his conſent and privity. It is the 


| ſuch a payment, it being only malam probibi- 8 


tum, and not malum in ſe, and the defendant 
being bound in honor and conſcience to re 
pay him, I think the plaintiffs would haye 
wann 3 


Baller J. — Wich 3 
264 that point is too clear to admit of any 5 
doubt. But in order to conſider the great 
qveſtion in the caſe, whether the plaintiffs 
are entitled to recover the large ſum under 
the circumſtances which are diſcloſed, it is 
neceſſary to trace this tranſaction to its ori- 
gin. For it very much depends on the light 
in which this queſtion muſt have been con- 
rl if Portis had been che n Ab 
Re NE . Hough 
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though much evidence was given at the trial 


of the different tranſactions between theſe 


parties as far back as the year 1773, I think 

| ſufficient is ftated to warrant the Court in 
drawing this inference, that the defendant 
eonſented and requeſted Portis to pay the 
| differences in the ſtocks. And here | agree, 
7 that, in the caſe of an illegal tranſaction, if 
one perſon pay money · for another without 

an expreſs authority, he cannot recover it 
back. For there is a wide difference between 
the caſes of partners engaged in legal and il- 

legal contracts; in the former, if one of the 

partners pay the whole of a partnerſhip debt 
Vithoüt any expreſs promiſe from the other, 

3 law gives him a right to recover it back 

in an action for money paid to the uſe of that 

other partner, and it proceeds on this ground, 

that both are liable to pay. But in the caſe 

of illegal contracts, as they are not bound to 

pay one of them cannot acquire a right 6F 


a ion againſt the other by paying the whole 


fary to have the danſent and direction of that 


ther the Court cannot infer from the evi- 
| 1 dence that the money was paid with the 
_ | knowledge, confine, and authority of the de- 
= feadant; 36 that the Court 


without his conſent ; in ſuch caſes it is neceſ- 


ether. The queſtion therefore here iz, whe- 


= fa 1 aro 
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are bound to. draw hr ma. It . 


Pears | that the deſendant was appriſed of. theſe 
tranſactions from time to me; 3 and when 


the accounts were ſettled he made no obj ec- 


tion, but agreed to pay his proportion of the 
loſs, and accepted a. bill drawn on him by 
Keehle ; in favour. of Portis. How then would 


the ca le have. ſtood, if Portis had been the 


nana ? And here 1 agree with my brother 


Ahhburft, that, as Portis paid the money with 
the conſent of the defen dant, he would be en- 


cigled. to recover. it back again, unleſs the de- 


termination of Faikney v. Ronous be not law, 


Some light may perhaps be thrown on that 


I caſe, from conſidering t the time when | it Was 


ing, whether 4 defendant could aver any thing 


debors the condition of the bond, had under- 
| much diſcuſſion 1 in W eftminſter-Hall. | 


| The caſe of Downing v. Chapman had been 


chen argued in the Court of Common Pleas; 
but I do not know whether it had been de- 


cidedi: I rather, think it was then under 


conſideration; for if it had been determined, 
probably. {ome notice would have been taken 
of it in. the caſe of Faikney v. Reynous, But 


an later times it has been e * is 


+ Vide a Will. 3 .. 
R3 vo 


argued: : it came before the court in E. 7 C. 
3: juſt at the time when the queſtion. in plead- 


„ 
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now fully ſettled, that matter debors the bond 
may be pleaded. And it would be highly 
inconvenient if it were otherwiſe: for ng per- 
ſion who is engaging in an illegal tranſaction 
vouldd be ſo abſurd as to ſtate the illegality 


of it on the bond itſelf. It is obſervable 


that, in arguing Faiknq V. ' Reynons, Wallace 


relied on the, point that che party could not 
aver any thing dehors the bond; to ſupport 


which he cited a paſſage from Ny 72. but 


that book has always been conſidered as a 


lent on the queſtion of pleading; perhaps 


| becauſe the other caſe was then depending i in 


the Common Pleas ; and be gave his opinion 
on the general ground, chat if one perſon ap- 


ly to another to pay his debt (whether con- 


| bad authority. But Lord Mansfield was fi- | 


tracted on the ſcare of uſury, or for any other 


or other ſecurity. The three other Judges 


alſo concurred; and faid, © that it remained 
* good bond on the face of it, zill the 


ec Obligor ſhewed that it was bad.” So that 
the concluſion drawn by them is, that the 
tranſaction as diſcloſed by the plea, did not 
make it 2 as between thoſe parties. 


There. 


{ 


purpoſe, it makes no difference), he is enti- 
Hed to recover it back again, And he did 

not ſeem to conſider that there was any 
Gastes, wherher the debe aroſe on 4 bond 


* = 


Thereſore· Aike that dis caſe A v porethed. 
| * per: *. Ae en bn N 2 
e ente. 1 2 1555 4 15 127 + 


1. Groſe ; OS ves ee as ts pee 
Gunn that the plaintiffs are entitled to recover. 


of the deſendant, chere is neither honovr or 
honeſty in the defence; and the plaintiffs 


 oughtto recover as much as the law can give | 
them, without interfering | with one of the 
moſt. politic and beneficial ſtatutes that was 


As to the other point, L have had! ſome diffi-. 
culty in forming my opinion. On the part 


However it is to be conſidered that this actien 
is not founded on a promiſe ariſing by impli- 


cation of law out of the illegal 'tranſa@tion, 


Plaintiffs are ſo involvediin the ilegabrranſac | 
tion, that it was intended that the ſtature 
| ſhould extend to them, they cannot recover, 


but from an expreſs one made ſubſequently, 5 


and which the defendant was under no neceſ- | 


ſiey of making : And F agree in the diſtinction | 


- which my brother Buller has made between 
promiſes founded on illegal and legal con- 7 
tracts. And although 1 have entertained 
doubts on this queſtion, 1 cainor diſtinguiſh | 


this caſe from that of e eee, 


9 give my judgment. 


. Rule diſcharged. 
„ This 


1 


8405 * Partnerhlp— 
This k was an action of debt upon u botid, 
The defendants prayed ayer of the condition 
and then pleaded the act of Parliament of 7 
n. 4 8. (* An act to prevent Win 


a the laintif and Righargfap were juinaly 
concerned in certain contracts, &. That 
the plaintiff, contrary to the ſtatute, gw 
rily gave to divers perſons large ſums of mo- 
ney, &c. amounting to the ſum of. 3000 l. far 
| compounding and making up differences for 
| the not delivering: fiock, Sc. and for noc 
performing contracts, c. (following the 
words of the act of Parlament:) and that 
chis bond was given by the defendants to the 
plaintiff for ſecuring the re-payment:of 1300 l. 
(being the moiety of the ſaid ſum, of 3000 l.) 
to. the plaintiff, by the ſaid Richardſon. To 
this plea the plaintiff demurred; 4 0 | 
IDE INOS." 142 OD 


Mr. Wallace, for the plaindif. 1 

this plea was a bad one, and no defence. againſt 
this bond; The defendant inſiſts, that the 
bond is void, as being entered into far ſe- 
curing. the re payment of money paid ilagal. 
ly, and contrary to this act of Parliament. 
The queſtion ariſes. upon /. g. of. 38h: at, 


x Fr v . 4 Burr. 206g. 


which 
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which is calculated for preventing che com- 
pounding or making up differences for ſtocks 
or other publie ſecurities; without ſpecially 
executing the contract, and actually deliver- 
ing the ſtock, & c. The offence conſtituted 
by this act, is the "compounding differences, 
inſtead of actual performance of the contract: 
and a penalty or forfeiture of 100 l. is in- 
flicted upon the offender. But this S is 
not within the: clauſe. || It is, at moſt, a vo- 
luntary bond, given for reimburſing the plain- 
tiff the moiety of a ſum uf money wbich' the 
plaintiff had paid on account of Richardſar 

and himſelf. It is for the payment of money 
only. Nor illegal conſideration appears upon 
the face of it: and nothing debors can be re- 
ccived..: The matter objected by the defen- 
duant cannot be received by the court, as in- 
validating the bond; becauſe it neither appears 
upon the record, nor is in ſelf criminal at 
common law: and the ſtatute not having de- 
clared ſuch a bond void, the court will not 
attend to this averment, becauſe this was not 
an offence till this act of Parliament made it 
one. Ney 72. Gregory v. Olden. In debt 
upon an obligation, it was ſaid, < that it was 
; * mide upon a fimoniaca}.comraRt and. ſo 
« it was for ſimony. All that was averred 
to be matter debors, and not appeared with=, 


1 ” 


r oo ce 2 << a - — —— —_— - 
x * ba 
E — 
R : 
* - 
* 


contracted with, ſuch bond would have been 
void. And this bond for ſecuring to Faikney - 
ſum, was (as Mr. Cox argued) tantamount to 


and wake x" bead from: the other for dell! 
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| in the deed. And for that, the plaintiff had 
Judgment: for, no ſuch averinent is given by 


the ſtatute. Mr. Cox, contra, on behalf of the 


_ defendant, argued, that the money was paid 


by Faikney the plaintiff, contrary to law: and 


” this bond given to ſecure the re- payment of 
een to him, was in its nature 1 1215 


1 cnftead Ce e had 
only given a bond for that ſum to thoſe he had 


it, and equally void. And he compared this 


bond given to Faikney, for à re-payment of 
money illegally: paid by bim, to che caſe of a 
bond given by a third perſon for re- payment 


of money given to compound a ſelony. He | 
obſerved, that by the firſt ſection of this act, 
On might recover back the whole 3000. 
from the perſons to whom he had paid it: in 
which event, he would even be a gainer of 


1500 l. if he could alſo recover ſo much up- 
on the preſent bond, and thereby be twice 


* 


paid. If two partners in ſmuggling ſhould 
be to pay money upon an illegat conſidera- 
tion; and one of them ſhould pay the whole, 
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doch bond he aid; would be void. So, iſ the 
money ſecured by the bond was advanced and 

paid in any criminal tranſaftion. And he 
mentioned à caſe in the Exchequer, a few 
years ago, where the court would not relieve, 
in a contract between two highwaymen : for 
the whole tranſaction was founded- on a crĩ- 


minal offence. So here, Faikney and Rithard- 


Jon were partners in all theſe contracts: and 
both parthers were culpable.  Failnty was 


the principal:\- Richardſon, only a partner, 


The plaintiff (Failney was not an innocent 


perſon, but principally criminal, and the ac- 


tual offender. This is a mere evafion of the 
act, and would tender it quite nugatory. It 
is orally K un end, if this bond is not void: 
for, the money would, or at leaſt might, al- 
ways be paid in this method, if this method 
ſhould now be allowed. As it was a matter 
of great conſequence, he therefore hoped for 
another argument; and faid he had not had 
eee ws 
RIPE the Gender. 15 


Nr. Wallace, in reply.— The 8 a 
bonds which Mr. Cox has ſuppoſed, would 
not be void. However, ibis bond can, at the 
utmoſt, be no more than a bond without a 
legal conſideration to ſupport it. But if it 
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were ſo, it would be no more than 2 volunta= 
ty bond; and would be good between the 
parties. This money can never be reeovered 
twice, For, the firſt ſection of this act gives 
| no ſuch recovery to the plaintiff, as Mr. Cox 
has ſurmiſed: it is confined to the particular 
Caſes, therein . vix. Pens refuſals, 


" Mansfeld » was 2 that * matter 
contained in this plea is no deus againſt che 
relied upon as furniſhing a ground of defence 
againſt being liable to pay it, is not malum in 
fe: it is only probibited by this aũ Parla- 
ment. He mentioned a caſe of one Hales, a 
broker, (before himſelf at M/ Prius at Guild- 
hall), where a reſcounter-contraR, prohibited 
under a penalty by the ſtock-jobbiag act 7 G. 
2. c. 8. was held to be void; and that the 


here, ave. of dbeſe ewo perſons had Ted ma. 
ney for the other, and upon his account; and 
he gion him his bond to ſecure the re-payment , 
_ This is not prohibited. He is not 
F 
of the money : he may apply ic as he thinks 
But, certainly, this is a fair, honeſt 
een en e n 

ent 


plaintiff could not recover thereupon. But 


7 
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- Tent in order to pay a play-debt, (ſuppoſing 
the lender not to have been preſent ar the 
time and place of the play}; or in order to 
pay off an aſurious contract, or even to lend 
out money upon uſury; and a bond be given 
for ſecuring the re- payment of the money ſo 
lent; ſuch a bond will not be void: the obli- 
gor will be bound to pay it. Its being volun- 
tary is not, of itſelf, an objection to his being 
Hable to the payment of it: it is a good 
bond, unleſs ſomething * to render it 
otherwiſe. yy 


DE The three acres concerreld. that 

| this bold wit 4% witdin the a of Parfament; 
nor did it appear to have been given upon 
any illegal confideration; and that the plea 
- was no defence againſt the payment of it: and 
therefore that it remains a guud bond upon the 
face of it, till the obligor can bew that it is 

| bad. They obſerved, that paying money to 
compound thefe differences was not a malum 
in ſe ; but only ſtood prohibited by this act; 
which neither ſays or means to invalidate all 
ſecurities relating to it, (as the act againſt 
exceſſive gaming does): it only prohibits 


paying or reteiving money for compounding 
differences. This is not a bond for payment 


ol the compyſitiin-mbney to the perſons" Failney 


F N 
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and Richordjon had cantracted with ; but 2 
bond for Richardſon's paying to Faikney a debt 
of henour, and veimburſing to Faikney the mo- 
ney that  Faikney had paid upon Richardſon's 
account, to compound the difference of con- 

tracts wherein they had been jointly concern- 

ed: and therefore it is a good * and the 

ade ought to recover * i. 


Fe Cur. - unanimouſly— J enen for the 


a 
however is not morally bad, its llegahry 
ariſing only ſrom its being prohibited by a 
poſitive ſtatute, every thing done in conſe- 
_ quence of the prohibited akt, will not, of 
* rann, | 


With relpec to Act. or the = 
of i importing goods without paying the duties 
impoſed thereon by the wiſdom of the Le- 
giſlature, it is in its very narure a tranſaction 
morally bad, and productive of various miſ- ; 
chiefs to ſociety ; for the public revenue is 
thereby leſſened, the fair rrader injured, the 
nation itſelf impoveriſhed, 'rival and perhaps 5 
hoſtile ſtates enriched, and the perſons them 
Gives who are accuſtomed 10 this ſort of 
15 5 wrong, | 


2 &ee, „ 


wrong, being hardened by a courſe of diſo- 
| bedience to, and defiance of the law, become 
at length ſo abandoned and daring, as not to 
heſitate at committing the greateſt outrages ; 


and if a partner in trade ſhould, be guilty of 
ſuch wrong; without the privity or conſent of 


his co-partner, it would be a violation of that 
faith and confidence which is ſo eſſential to 


partnerſhip, even though the proſpect of gain 


were ever ſo conſiderable without the hazard 
of a diſcovery ; and if all the partners ſhould 


in ſuch illicit trade, they 


muſt be guilty . 
tions by which the partnerſhip contract was 


invented for the advancement and protection 


of fair and open trade. And whether ſuch 


illicit trade be engaged i in by an individual 
partner on the joint concern, or whether the 
whole firm happen to be preſent during be 


tranſaction, makes but little difference, for ĩt 


has been decided oſten that in ſmuggling 


tranſactions all concerned muſt be conſidered 


as participes criminis, ayd } rtner an | 
ak in ſuch Warne. + "RIP 
Wa 3 


By the ſtatute 3* Ae, the pengley i is — 


| the value, for goods that come to the hands 


of any one, knowing they had not paid the 


duties. And it ſeems to be eſtabliſhed under 


# 


* N 
3 
- 


2 2 rat << 


e al, ai if one of fevefal partners is Gil 


cerned in ſmuggling on account of the co- 


: - partnerſhip. trade, the Crown” may come 


againſt any one of the f partners for the whole 5 


3% penalty, it being in the nature of a fort, and 


not of a contract m; juſt as in caſes of tort a 


| be might come upon ay. one concerned = 


in che tert. So it is Where ſeveral perſons 


| are concerned i in an RK of: his naryre, though 


: not al together when” 


is done, yet 


every one may be proſecuted 2. the penalty 


: ſepatately; 3 though at the ans time the 


1 


King « can have "bur one farisfidon,” n 5 


5 not paid or ſecured, the faid tea came to the 


ant, for that r el unkopwhn having, im- 
ported 100 weight of tea, value 0 ind 


Cy 


bes; we kind j Jachgaiets was ren hy wy 


Z whole Court in the caſe of the King againſt 


Richard Manning". This was ati information 
by the Attorney General againfl the defend: ," 


landed them in the port of London, es 


bands and poſſeſſion of the defendapr „ Know- 5 


ing the duties not not 20 be paid of ſecured ; 


5 TIN deſengpnt pleads non 4 em 


* 


whereby he ſorſeited 150 l. the treble value. 
fone 3 aud en 


tf 41 91 
LY 


* 7 
* * ob 4 = 
£ 15 75 GH 
Star. 3A b. 1 
2 ＋ N 4 4 ** 178 * 9 
73 91 n ** 5 +> * 
, 
= Bunb. 296. e PTE AI I 5 UDF 
 ; > *1; N 2 4 » + % S * . < bn # . 
a hes a Rep. 616. 
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& trial before Cliief Baron Reynolds, à ſpecial 
verdict was found, That the 100 weight of 
tea was imported and landed, the duties not 
paid; that Thomas Quoif and the defendant, 
who knew that the duties were not paid or 
_ ſecured, bought the tea for 20 l. on their joint 
account, of one Samuel Gibron, of fbburubain 
in Suſſer, privately, but only a third of the 
afterwards carried it to Cuubam in Kent, and 
there divided it into rwelve parcels, and 
brought it on horſes in ſacks to a place near 
Lunlas, and thenee carried it into Landes by 
night, under their coats, to an inn in Wire: 
chapel, where, by the defendant's direction, 
it was put under a bed, on which the defend- 
ant laid himſelf down, whilſt Tbomms Qnoif 
went out to ſee for” à purchaſer, td whom 
they fold it for 247: ind che defendant had 

81. — —_ A 
Petzen of thi de. _ 


| ves ws A Gs 
trite Vile 72 f.] and” whether the whole 
roobb. 1 
Hon they ſubmit ts the 
Court; and if the Toute be of -opinioh that 
the 16618; df tea did come to the polieMch 
or tue deſendatt; they fd 15; but K the 


judgment of the 


— 


—__- . 
7 F 


. * 
* . xxx? — Ü . , 
* 
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Court think that only a third part of it it came 
to his hands, they find that a third "= came 


. 


| co his poſſeſſion. = 


5 el 3 4 c. * £ 17. if any 
goods whatever liable to the pay ment of du- 


ties ſhall be unſhipped with intent to be laid 


on land, (the cuſtoms and. other duties not 
being fitſt paid or ſecured): or if any prohibit- 
ed goods ſhall be imported, not only the 
goods ſhall-be forfeit; but alfo the perſons aſ- 
fiſting or otherwiſe concerned in the unſhip- 
ping thereof, or to whoſe hands the ſame 
ſhall knowingly come; after the unſhipping, 
ö forfeit tre dle the value chereof. | 


N b 201 3 B90 & 527 f 
Andi it was inte by Mr. n 8 
1 that the treble value of the whole 
200 weight of tea was forfeit; for the de- 
fendant and Quoif having bought the tea on 
their joint accounts, the defendant had the 
poſſeſſion of the whole, and partners in a 
wrong, are anſwerable for the whole ; and 
cited a caſe. Mic. 1721. Doe v. Butlar, on 2 
Avene unt, Wherg it was faid,. That the de- 
ſendant having carried away: for his ſhare but 
four anchors of the 320 gallons of brandy, and 


200 gallons of wine, charged in the informa- ö 


dan n, ought re be caged with no more than 
what 


- 7 


kongs, err. 39 
what he carried away; but by Montagur Chief 
Baron, as the defendant was preſent when che 
whole quantity came or ſhore, he was liable 
for all, it not being material what he carried 


off himſelf; and a verdiet was for the King 
for the whole. 


Bo in Miebaeimdt 1726. The Atorney 

General v. Ambro. Burgęſso, on a devenerunt fot 
3000 Ib. of tea, and 200 lb. of coffee, it ap- 

peared that the defendant had ſeveral part- 


ners in the goods, and that all did not come 


to the defendant's own hands; but Pengelly, 
Chief Barot—As there appeared no diſtri- | 
bution to be made between the partners, 
and they having a joint property, the poſſeſ- 
fion of the perſons to whoſe hands the goods 
when ſeveral perſons are concerned in a fact 
of this nature, though they are not all toge- 
tber when the fact is committed; every one 
may be proſecuted for the penalty ſeparately ; 
that the receiving of the goods by the de- 
ſendant s agents after the landing, was ſuffi- 
cient to charge the defendant ; and as all the 
ers. acted their parts, they were agents 


| for. one another, and all: chargeable. That 
; where leren were concerned in taking goods, 


* o Bunb. 223. 1 
8 2 wtrovef 
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crover lay againſt van one an h King ben 
W 


So in the caſes, The nes his v. 
John Palmer, in Paſeb. 1727. | 


The Attorney Generel v. Edward Car- 


 beld, Hil. 17:32. 


The Attorney General v. Rt in Paſch. 
| The Court took time to confder thaſs 

caſes, and aſter ſome days conſideration, 1 
was of opinion for ihe King. but nve merely 


becauſe che goods were bought on theben 


account, for though joint - tenants ent fei 
per my et per tout, yet to divers purpoles 
each hath but a right to a moiety, 'as to in- 
feoff, give or demiſe, 40 for ſeit or loſe byĩ 

default. Co. Lit. 180. a, II wo. pu. 
chaſe, and one is a villain, "the ford can 
enter but into a moiety, or if -awc be un 
alen, the King, on office found, ſhall have 


but a moiety. If one joint-tenantbe ĩndebt - 


ed to the King, but a moiety ſhall be ex 
Laan and DP 
? Bunk, 323. M1 - 


extent 


Wrongs, Se. 2286 
extent ſhall be made on the dann dae, 
of che ſurvivor. Cu. Lit. 185. 4. 


\ 


If 4: B. and C. are partners, and· julgment 
and execution is ſued againſt A only his ſhare 
of the goods can be fold. It is true, the 
ſheriff may ſeize the whole, becauſe thedbare 
ol each being undivided cannot be known; 

and if he ſeize: more than a third part, he can 

C. have an equal intereſt with A. in the goods 
ſemed; but the ſheriffi can only ſell the part 
of him againſt whom the judgment and: exe 
cution was ſued. So it was reſulved by Heli 
and the Court, Heydon and Heydong. Mich; 5 
W. & Mq. So it was holden pe Holt r, and 
no Judge denied t:; and: Pollexfer's. option 
arccords. And. in: that cafe. Backbur ft and 
_ Clinkard; 1 Show: 174. When a. ſtire' facits - 
iſſued again B. afteri the ſeizure: of all the 
partnerſhip' goods upon the judgment and ex- 
nulla bona, it was helden a falſe return; for 
* W 922 2 3 


2 184k. 302. Holt, 303, 8. C. 2 Show: 174 
Cantyns 277. 626. = 3 
x » Halt 643-8. C. . . | 1. Show. 274: 

8.3 continued 
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and that where they are parties in the act, 


continued in him, Ne EN the ſcizure 


upon the execution againſt A, 


- But for the more explicit devlararioas of 
the grounds of my opinion, 1 do agree, firſt, 
That where ſeveral perſons are engaged in a 
tortious act, all preſent and aiding and aſſiſt- 


ing in it are equally culpable, and liable to 


anſwer.for the whole of the miſchief. done; 


though not perhaps preſent at that pant | 
branch of it for which he is charged. It is 


ſo'in-caſe of a robbery, burglary or other fe- 


lony v; and therefore if A. and B. engage in a 


robbery or burglary, and A. to watch 
while B. breaks open and robs the houſe, or 


while B. purſues and robs a perſon out af his 
ſight, and if B. kills the man, A. is guilty. of 
the murder. So it is af ſeveral come to do a 


_ treſpaſs, to make an affray, rob a park, plun- 
der a ſnip, or run prohibited or uncuſtomed 


goods, all engaged in the fact are chargeable 
with the whole doings, and all the conſe- 


quenees; of it, if murder be committed by 


any of the company, though the reſt were in 


other rooms, in '6ther parts of the park, or 


bags not what goods were taken or- carried 
off by others, they ale equally guiky ; for in 

414 Toll. 205 
che 
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che eye of the law they were all preſent aid- 
ing and aſſiſting; and therefore if the defend- 
ant had been found guilty of aiding or aſſiſt- 
ing, or otherwiſe concerned in unſnipping the 
tea, I ſhould make no queſtion but that he 
would have been liable to the penalty of the 
treble value for what he or any others at that 
time carried off, for they were all aiding, aſ- 
ſiſting, and concurrisg in the ſame tortious 


And this is what "Was. determined in the 
caſes cited. In the caſe of Doe and Butlar, 
the Chief Baron Montague ſaith, The defend- 


ant was preſent when the whole came on ſhore, 


therefore 1 it was not material what he carried 


So was the determination by Chief Baron 
Pengelly, in the caſe of the Attorney General 
and Burgeſs. All the partners acted their 
parts, and were agents one for ne and 
all chargeable. a 0 


lt is ſaid indeed before, the partners av- 
ing a joint property, the poſſeſſion of the per- 


ſons to whoſe hands the goods came was the 


poſſeſnon of the defendant; but this cannot 
be meant of a joint property by purchaſe, but 
84 where 


ant being hired with others for carrying the 


A 


by” Hakan by the Chief Baron 

Pengelly very rightly, that the defendant, was 
a perſan to whoſe hands the goods came with · 
in the nature of, the ſtatute; for. as all the 
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where ſeveral perſons are parties in the tore, 
In running the goods into other hands, the 


poſſeſſion of thoſe into whoie hands the goods 


came 1s the poſſeſſion of the defendant, who 


| was a party in the running of them, though 


he was not the particular perſon who brought 
the goods to the hand in which they were 


found; for ſo it is, added he, where ſeveral 
perſons were concerned in a fact of this na- 
ture, though not all together when the fact is 


committed, yet every one may be proſecuted 
for the penalty ſeparately t. This, or ſimilar 
to this, muſt be the caſe to make all the ex- 
preſſions pertinent and conſiſtent, if we have 


„ | 


' So in the caſe 4 Attorney. . 
Palmer, which was on a devenerunt for 1000lb. 
of coffee. It was objected, that the defend- 


goods in the information, he was chargeable 


carried. 


+ Carth. 171. Dyer 159. b. 160. a. | 


My 5 perſons 


— | | 
Crown might charge wham they would. 
All agents are to be charged, otherwiſe the 
act was not made full enough for the benefit 
af the Crown: and it appeared that the de- 
fendant had the whole charge of the goods 
for ſome part of the time. A private perſon 
may bring an action againſt any one, where 
ſeveral are concerned in taking his goods from 
him. He remembered an action againſt two 
for ſtranding a ſhip, when. 200 were con- 
cerned, and à verdict — and * 
. ; 


So in the caſe a 
Edward Carbeld; on a devenerunt, for 6000 lb. 
of tea, which it was proved the defendant and 
others brought from the ſea fide at ſeveral 
three. horſe - loada he carried, fince the defend+ 
ant had not the command of the reſt, nor. was 

their maſter. But it was. anſwered, Where 
| ſeveral are concerned in a: joint. deſign, they 
are all anſwerable, as in caſes of coſts. and 
wrongs. In treſpaſs, if ſeveral take away 
goods, all are anſwerable for the whole. The 
laſt caſe, the. Artorney.General and Palmer u, 


» Bunb. 223. n. 


5 there can be but ane fatisfaRion. 
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was cited, that the ſeveral proſecutions there 
could be: but one recovery by the King; for 
if ſatis faction was recovered from one for the 
whole, the others were diſcharged: if ſeve- 
ral are bound in a bond, all may be ſued, but 


Per Chief Baron Ani Where Gera 
are jointly concerned, it is a joint under- 
taking; they are liable for the whole, though 
the Crown can have but one ſatisfaction: and 
the King had a verdict for the whole. 


A caſe was cited, P. 1727, inter The At- 


5 _ torney General and Sweeting, on a devenerunt 


for 1800 Ib. of tea, 100 Ib. nn ** 1b, 
_ of coffee. o 1 


Ode cdion The defendant was not A 
a within the words of the ſtatute; for he 
kept a public-houſe, and was not reſponſible. 
for the goods brought there by the gueſts; 
the goods belonged to another, and the de- 
fendant could not know but _ TONY that 
on goods: were run. n 

Zut Chief Doren Pengelly. was * opinion, 
that ſince the act made, not only the import- 
er, but thoſe to whore hands the goods came 

_- 


after, were liable to proſecution. The Crown 


Trongs, &. 2867 


| might charge all to whoſe hands the goods 
came after importation ; for the firſt might 
not be found, and if other perſons could not 
be proſecuted, the act would be evaded ; and 
where a perſon delivers. run goods over to 
another, both are equally gully. 


And afterwards, viz. in N 17 38, 
Hil. 12 Geo. 2. the Court gave their opinion. 
And it was agreed, firſt, That in all caſes of 
tort, all perſons preſent, aiding and aſſiſting, 
are equally liable for the whole miſchicf done; 
and one ſhall not excuſe himſelf by ſaying 
that he did but little part of the treſpaſs; for 
in treſpaſs there are no acceſſaries, but all aid- 
* and aſſiſting i in it are liable. 


So that i in pulling down a houſe, plunder- 
ing a ſhip, running goods, which are illicit and 
tortious acts, all are reſponſible for the whole 
damage done. And this is what was deter- 
mined by Chief Baron Montague, Dee v. But- 
lar, che defendant being preſent, and helping 
to bring the whole on ſhore, was reſponſible 
for the Whole, 124 it is 1 not material what he 
himfelf carried. 28 5 þ 
So by Chief Baron Peng; in the caſes of 
The Attorney General v, Burgeſs, and Fhe At- 


_ 
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torney General and Calver, That where ſeve- 

ral perſons are concerned in a joint fact of this 

nature, though not all together when the fact 

| bs done, every one may be proſecuted for the 
penalty ſeparately. | 


So Chief Baron Reynolds determined in the 
cafe of The Attorney General and Carbeld, 
where feveral are jointly concerned, and it is 


2 joint undertaking, they are all liable for the 
whole. 


Secondly, It is agreed, that where. run 
goods come to the hands of any perſon know- 
ingly, by this ſtatute 8 Any. ſuch perſon is 
made liable to the ſame penalty of the treble 
value, although. he is but in the nature of an 
acceſſary in receiving the goods, as well as the 
Principal, who was. aſſiſting in the running 
and unſhipping of the goods. But there is 
this.difference between them; he who. was 
preſent in helping the goods on ſhore, is a 
party in the illicit act itſelf, and therefore is 
chargeable with the whole; but he who re- 
ceiyes any part of the goods after they are put 
on ſhore, is not a party to the original. act, 
but is only culpable for what he receives, 
and conſequently can forfeit only the treble 
value of the goods. which. came to his hands. 


8 i And 


n . 6s 

And I believe nobody would think it 18 
- conſonant to juſtice, that the receiver of 'a 
pound of tea or coffee, which had not paid. 
duties, ſhould pay the treble value of 1000Th. 
which was run at the ſame time, which he 
knew nothing of. Our law is very cautious 
in extending puniſhment beyond its due pro- 
portion; and therefore in treſpaſs, waybem, = 
præmunire, &c, there are no accefaries; for 
acceſſaries before, by cowilel or command, 

are in the ſame degree as principals; but the 
acceſſaries after, by receiving the offender, 
cannot by law be under any penalty, ualefs 
the ſtatutes which induce the penalty Er- 
_ prefily extend to receivers and 5 as 
* ſome do x. | 1 Hales Hiſt. P. C. 613. 


Thirdly, Ie is. agreed, That if a poten ke 
_ carry . goods. Rh have not paid 
duties, fork the. duties unpaid, he is 4 

| perſon to wh the goods knowing 
come, and con ſequently Rake to the 
of the treble value, otherwils the af 
WW. ny cluded. 


Bot there is a e is 
hired to help to convey the goods 2 
from bim, who being preſent, any aiding 


x 4 Bl. Com. 36. 


afliſting 


> — ae 0 AA 
— — 


- — p I 
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afſiſting i in the unſhipping of the goods, 19 


party in the wrong, and liable as every. prin- 


* actor to after the whole . 


494 that Was. s the caſe of the Attorney Ce- 
neral and Palmer, wherein it was ſaid, that all 
the perſons hired went together with one in- 
tent to carry. off the goods. If perſons are 
hired to pull down a houſe, they are all treſ- 
paſſers. But if a. porter be hired to carry 4 


parcel of tea after the 1 importation, which he 


knows was run, he! is a perſon. to whoſe hands 
that parcel came within the intent of the a&, 


and will be liable to the treble value of that 


parcel: but I belieye nobody will fay that 


he is anſwerable for. the treble value of the 


whole cargo. 8 


* 


Fourthly, 80 Ake eise K A ' keeper' of 2 

public-houſe receives the whole parcel, hien 
any one of his gueſts, whom kt Knows to be 
a ſmuggler, brings to him, abd takes i it into . 
his poſſeſſion, and conceals ft f for kim, he'i is 
a perſog co whoſe hands thoſe goods came, 
and will be chargeable with the penalty of 
the treble value of what he ſo concealed, but 


not of the goods' carried by other Nee to 
other . E I 


48 37 1 Clit : 4,1 of 11. 


% 
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So was; the caſe of The Attorney General 


and Sweeting, and * — * 
eee. 


Nb 80 mern 1 a a bay any 
quantity of goods which he knows were run, 5 
and the cuſtoms not paid, he will be charge- * 
able with the treble value of the goods ſo 
bought, for be is a perſon to 'whoſe hands 
the goods came; for though it was under 
the pretence of a contract, yet ſince he Knew 
that the cuſtoms were unpaid, it was an ln 
 licit contract, and he becomes particeps cri- 
minis by receiving theſe goods; and the con- 
tract or purchaſe will no more exempt him 
than if he had bought goods of a pirate or 
felon, which | alters not the e of 
them, N | 


1 By the ſtar, 3 Gov. 3. c. 18. Fr 10. | For 
much as perſons. uſing clandeſtine trade, are 
greatly encouraged by many ſor private lu- 
cre, who buy and receive goods clandeſtinely 
imported; if any, ſhall buy or reggive any 
goods clandeſtinely r un. or imported, before 
condemned, — 2 the ſame ſo to be. 
deſtinely run or imported, forfeits 200. on 
conviction before a juſtice of the peace 


4 #3: WS] 2 RX. But | 


S 5% 
-4 


Put ſuppoſe two perſons Jom ftdek cage 
her, and buy goods on their joint wecourit; | 
and one is conuſant that the goods ate run, 


and the other is not, (which was the preſent 


eaſe, for it cannot be intended tliat VDoif 
knew the goods were uncuſtomed, tinfeſs it 
had been ſo found, for uu wr of preſu- 
menu), 1 am clearly of optiiof that the de- 
ſendant is liable to the treble” value, though 
Dwoif is not; but then the queſtion will be 


| for what quantity he is Hable; and I am f 
opimon, that if they had divided the odds 
atter their purchaſe, chat the defendatit cout 


de liable only to the treble vulue of his thts, 


and no more, fot no more carne to His hah 


or poſſeſſion ; fot though joĩnt-tenants are 
ſeiſed or poſſeſſed p&# my et per rout; thut is, 
they are ſo far poſſeſſed of the whole that 
none can ſay, till partition made, that this 
or that part is not in his poſſetſion y, yet they 


in right and reality are pofſefſed of no more 


N ty. 


As Meteſbre they give or diſpoſe of 


ho more, ſo neither can Mo, forfeit any 


mort r 


— 
2 Co. Lit. 186. a, Ir 


Wirongs, e c. 7 
lt a villain and freeman purchaſe, he nd 


is entitled to what his villain is poſſeſſed of, 
yet he can enter into a oa only a, 


8 if a an alien and e atze pur- "0 
K chaſe, though the heir is entitled to all the | *% 
alien was ſeiſed or poſſeſſed of, yet the heir, 5 


ö on office found, can have but a moiety. 


2 


* = 27 . comes to the de- 
Z fendant's hands is the meaſure of his penalty, 
but that muſt be meant of what really and : 
truly comes into his poſſeſſion, and not what - 
| notionally and virtually only can be faid > 


be in kis poſſeſſion. TON CE Re 


if partners be of goods, * 

ſued by fieri facias againſt one for his ſepa- 

rate debt, the ſheriff may ſeize the whole i . - 

order to inventory and appraiſe them, and to 
have a true account of the value; but he can 3 
ſell but the ſhare of him againſt whom the 2 
eri facias was ſued b, for the fieri ſaciag mar- 
rants him to levy de Bonis et catallis of the 
one, and all may in ſome ſenſe be ſaid to be 
his goods, becauſe he hath a joint intereſt in 
all, yet ſinoe he hath a right and pott ion of 2 


a Supra p. 260. — 


bd Sapra p. 261. | >: 
T a moiety 


 opittion, that if they had divided the gotds 


6 A Weictoic they { 
no more, ſo neither bh Res f forfeit any 


Vut ſuppoſe two perſons Joli ſtock toge- 


and one is conuſant that the goods ire run, 


and the other is not, (which was the preſent 
caſe, for it cannot be intended that Noi, 


knew the goods were uncuſtomed, wnleſs it 


had been ſo found, for uu Wh of proſu- 


 menda), 1 ar clearly'of opthion that che de- 


fendant is liable to the treble” value, though 


Nuo is not; but then the queſtion will be 
for what quantity hie is liable; and I am f 


after their purchaſe, that the defendatit could 
be liable only to the treble vulue of his uE, 


and no more, fot no mort came to His kabd 
or poſſeſſion ; fot though joint-tenants ae 


ſeiſed or poſſeffed pey my et per rout, thut is, 
they are ſo far poſſeſſed of the whole that 


none can ſay, till partition made, that this 
or that part is hot in his pollenon Y, yet they 


in right and reality are poſſeſſed of no more 
than the proper ſhare or Loan 


give or diſpoſe of 


mort r. 


— 
* Co. Lit. 186. a. 


If 


i Wirongs, "af 60 273. | 
16 a villain and freeman. purchaſe, the lord 


is entitled to what his villain is poſſeſſed of, 
* — WY only a, 


80 if at an 7 * ee fubjea pur- 
chaſe, though the heir is entitled to all the 
alien was ſeiſed or poſſeſſed of, 3 | 
on office found, can have but a moiety. 


Ty The treble — of what comes to the de- 
 fendant's hands is the meaſure of his penalty, 
but that muſt be meant of what really and 
truly comes into his poſſeſſion, and not what | 
| notionally and virtually only can be faid to 
be i in his poſſeſſion. 


If partners be of goods, "ni execution be 
ſued by Feri facias againſt one for his ſepa- 
rate debt, the ſheriff may ſeize the whole in 
order to inventory and appraiſe them, and to 
| have a true account of the value; but he can 
| fell but the ſhare of him againſt whom the 

 feeri facias was ſued b , for the fieri faciag war- 
rants him to levy be dons of catellis of the 


one, and all may in ſome ſenſe be faid to be - 


his goods, becauſe he hath a joint intereſt in 
all, yet ſince he hath a right and poſſeſſion of 


a Supra p. 260. 
Þ Sapra p. 261. : 


T a moiety 
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' a moiety only, the ſheriff can — of ne 
more . 


aan notwithſtanding ſuch ſeizure of th 
Whole, the other partner continues in pol 
ſefſon of his ſhare or moiety d; and therefo: 
where A. B. and C. were partners, and upo 
a fieri facias againſt A. the ſheriff had ſeize 
the whole, and a feeri facias came againſt } 
and the ſheriff returned nulla bona, it was re 
ſolved that an action on the caſe lay Again 
him for the falſe return, for B. was till | 


| poſſeſſion of his third part of the goods, 


However, as this ſpecial verdict is foun 
I think the whole ct. of tea came to the d 
fendant's poſſeſſion, for it is ſaid, that | 
took care of the whole, that by his directic 


it was put under the bed, and he Aer 


on the bed; ſo that apparently he had at 
time the whole under his cuſtody and += 
and uſed endeayours to conceal it, knowi! 
the whole to be uncuſtomed goods. Wh 
more does an inn-keeper or alehouſe-keep 
do, who takes the goods of a ſmuggler to 1 
up and conceal? 


1 Salk. 392. 
8 1 Show. 74 


oſe of no 


re of the 
in poſ- 
therefore 
and upon 


againſt 3B. 
it was re- 
ay againſt 
as till in 


is found, 


to the de- 
, that he, 


direction 


lay down _ 


had at one 


and care, 
Knowing 
Thy What 


iſe-keeper 


gler to lap = 


ad ſeized | Ne intruſts the deſendant with the goods 
to conceal and ſecure them; ſuppoſe he had 


chargeable by his companion for them? And 
if ſo, he muſt have poſſeſſion of them. 


So it was. determined in the gaſe of The 


Attorney General = ee 2797: * 
many — 


A joint-tenant may i is companion 
his bailiff, and maingain acchunt againſt kim 
as ſuch. Co. Lit. 186. 4. Here Thames 


embezzled them, would he not have been 


It is not neceſſary that he to whoſe hands 
goods came ſhould have the abſolute poſſeſ- 


 fion in them. If a man delivers money to a 
ſervant to carry, and he is robbed of it, the 


ſervant may maintain an action againſt the 


hundred, and declare that he was poſſeſſed 
| . 


Senn e d 203. n | 
the poſſeſſion is not deveſted out of the 
maſter, for he may bring an action if he 


| . | 


And although ſmuggling be an offence 


r 


Comb. 263. Holt 37. 12 Mod. 54. S. C. 
— "þ 


nalty incurred, but alſo make themſelves 

able to the bankrupt laws thereby, for per 

Lord Hardwicke © A perſon who has dealt 

merely in ſmuggling and running of goods, 

« though this is an offence, and contrary to an 

* act of Parliament, yet ſtill it will be a trading 

within the meaning of the bankrupt ach, 
* and ſuch trader is liable ton commiſſion," 


fx Atk. 199: Cooke's f. I- 67 


"CHAPTER * 


How far Partners are bound in we 
of Contratts affelted by Uſury. == 


'T has already been pointed out that in 

order to make a man liable as a partner 
there muſt either be a contract between him 
and the oſtenſible perſon to ſhare jointly in 
the profits and loſs, or he muſt have per- 
mitted the other to make uſe of his credit, 
and to hold him *. es 
able with himſelf a 


But if a came be entered 1 
parties, which is in itſelf immoral, or 4 
violation of the general laws of public policy 
ſuch as being affected by uſury, that does not 

amount to a partnerſhip contra& within the 
legal principles eſtabliſhed reſpecting joint 
traders, and the parties themſelves are not 
legally bound by ſuch an unconſ Onabl — 
gain, For examplez 


ſuming the ſhape of, a partnerſhip in trade, 
* Cowp. 793. 


* 


V 


* 
& 
27 


| ' 
| 

*2 
A 
: 

= 
iT 
? 

! 
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be contracted for a ſingle dealing, and one of 


the partners ſhall advance a ſum-of money 
for the purchaſe of particular goods, ſtipu- 


laing at che ſame tinte to have B the pro- 
Fts upon a re: ſule of ſuch goods; uch pro- 


fits exceed 51. per cent. and the principal not | 


Natel, the bargain being unconfeionable, i is ald | 


wor to be binding, ' 


This in the caſc of Ie v. ono 
where A. in cunfideration of advancing 45 J. 


for which he rook© the borrower's note of 


hand, payable on demand, ſtipulated to have 


half of the profits upon a re-ſale of certain 
goods intended to be purchaſed by the bor- 
rower with the money; two hours after the 
purchaſe, A. detnanded payment of the note ; 
and the ſame night put a perſon into poſſeſ- 
fion Jointly for himſelf and the borrower. 


The heat profits upon a re-ſale were 3 


e bargain was held to be ate > 


22 therefore 4. was nor allowed to recover 


his ſhare of the profits in an action for money 


bad and received. jus FR 45 . 


This was an 481 for « e bad uni re- 
ceived :” And upon a rule to ſhew c why - 


5 cosy. —A 


. Contraſts, e. 27% 
the verdict obtained for the plaintiff ſhould 
not be ſet aſide, and a nonſuit entered in its 


- om 


| Lord Manyfield reported as follows :— 


t“ The plaintiff and defendant were both bro= 


lers: the defendant wanted to purchaſe a 
parcel of goods, which had been diſtrained 
for rent, but had no money. He applied 
therefore to the plaintiff, who on the xath of 
November 1777, lent him 45 l. upon his note 
of hand, payable on demand. At the ſame 
have half of the neat profits, which ſhould be 
made of the. goods upon the re- ſale of them, 
hours after the ſale, payment of the note of 
hand was demanded by the plaintiff, in order 
to force the defendant to ſell the whole of the 
goods to him; and as an inducement, the 
_ plaintiff offered him 37. profit, which the de- 
fendant refuſed, and ſold the. goods after for 
5 J. profit. The plaintiff paid the 457. to 
the landlord, by the dite&ion of the deſend- 
ant, and put a man into poſſeſſion on the 
night of the ſale. The note was re-paid on - 
the 21ſt of the ſame month, This action was 
brought for 2 J. 105. the half of the neat pro- 
its for which the goods were re- ſold. To- 
WE "T4 »- wards 
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_ wards the end of the cauſe, it ſtruck me that 
this contract was uſurious on the part of the 
. plaintiff, becauſe he was to have half of the 
Profits, and was to run no riſk. The jury 
found a verdict for the plaintiff, ſubject to the 
opinion of the court, upon the queſtion, whe- 
ther this contract was uſurious or not? If 


dhe court ſhould be of opinion that it was, 


then the verdict was to be mn n and a 
nonſuit . its — 5 


* Wallace, . 
—— iſt, 
Becauſe there was no certainty upon the ori- 
| ginal agreement of any intereſt beyond 5 per 

cent. but the whole: reſted in contingency, 
upon what would be the neat profits ariſing 


from the re-ſale of the goods; and if there 


had been no profit at all, the plaintiff would 
have had no intereſt whatever. It is true, a 
mere colourable contingency will not aid a 
contract, where by the very terms of the agree - 
ment uſurious intereſt is reſerved : but in the 
preſeat caſe,” it could not be known what the 
profits of thè ſale would be: it depended up- 


on the defendant's meeting with a good pur. 


chaſer, and upon the money being collected 
in. It might happen that the goods ſhould 


ell at a loſs. The Gy therefore was 
4 . real, 


. * 


' Conitralts, ce. 287 


real, not colourable only; conſequently not 
within the ſtatute. ad, To make a contract 
uſurious, illegal intereſt muſt be reierved by 
the very terms of the contract: whereas, in 
this caſe, the note of hand given by the de- 
fendant bore no intereſt at all. Therefore he 

prayed the rule might be diſcharged. . 


Mr. Howarth, contra, in ſupport of the rule 
inſiſted that the tranſact ion was clearly uſuri- 
ous. All that is eſſential to make a contract 
uſurious, is, that it ſhould be for a loan, with 
a reſervation of more than 5 per cent. intereſt, 
for forbearance of the principal. Here, the 

principal was ſecured by a note of hand, pay- 


able on demand; conſequently the plaintiff 


run no riſk. In addition to this, the plaintiff 
at the ſame time ſtipulates for half of the neat 
profits upon a re-ſale of the goods ; which it 
appears, far exceeded the rate of legal intereſt. 
It is material too in this caſe, that the plain- 
tiff who had viewed the goods, muſt, from 
his occupation, neceſſarily have known what 
they were fairly worth. If the contract is a 
loan, and the intention 1s to ger more than le- 
gal intereſt, no ſhift or can take 
it out of the ſtatute. ' A N is not leſs 
uſurious, becauſe no intereſt is reſerved upon 
the ſum advanced : If ſomething alſo, as a 

Ss XJ 
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horſe, &c. the water fab exceeds the le- 
gal rate of intereſt, is ſubſtituted in its ſtead. 


Therefore he _ nonſuit might de en- 
tered. x 


"Lond Mansfield. —This wits action * mo- 
ney had and received ; and therefore it is ana- 
 logous to a bill in equity. The ground of the 
action is, to recover half of the neat. profits 
ariſing by the re-ſale of certain goods pur- 
chaſed by the defendant, as ſtated in the re- 
port. The general queſtion is, '** Whether 
the plaintiff ought to recover in an action for 
money had and received?“ That is, Whe- 
ther it is againſt conſcience the defendant 
ſhould retain the whole profits of the goods 
in queſtion to himſelf?” There are two 
grounds, either of which is an anſwer to the 
action: 1ſt, If the contract be ufurious with- 
in · the ſtatute: or, 2d, Though not uſury 
within the ſtatute, if it be an unconſcionable 
bargain: You all remember where the court 
held a caſe not within the ſtatute of uſury; I 
mean the caſe of the wire-drawers ©, The 

ground of the action there was, that the plain- 
tiffs, who were gold refiners, had advanced 
gold-wire to others in the me trade, upon 
the terms of paying ſuch a price, if the mo- 


© Cowp. 112. 9: 
| 5 
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ney . within chree months ; and if 
not, then to pay at the rate of an halfpenny 

an ounce per month, over and above the 
price agreed for: which in fa&, upon calcu- 
lation, amounted to above 5 per cent. This, 
at the trial, was proved to be the conſtant 
uſage of the trade. An objection was made 
on the part of the defendant, chat it was uſu- 
rious. A verdict was found for the plaintiff, 
and a queſtion reſerved for the opinion of the 

Court, Whether this contract was uſury ? 
And under all the circumſtances, eſpecially 
the conſtant uſage, the Court were of opinion 
it did not amount to uſury within the ſtatute. 
Some time aſter, an action was brought for 
money had and received, upon a ſimilar con- 


tract, * to recover the ſurplus of the half- 5 


penny an ounce,” The defendant paid in- 
to court the principal and intereſt at 5 per 
cent. from the time of the bargain, and offer- 

ed to pay coſts down to the action brought: 


And the ſingle queſtion was, Whether the 


- . exceſs of intereſt ſhould be paid ? Ic appear- 


ed manifeſtly. at the trial, that this exceſs was 
only to be taken in caſe of delay of payment 

at the end of three months, and for no other 
reaſon whatſoever; and the vendee was at 
_ to have _ the principal at the * 


F "Coop. 116. ; 
tation 
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ration of that time. F ruled at Guildhall, 
that the tranſaction ought to be conſidered aa 
not uſury within the ſtatute. But the law of 


the land having declared that 5 per cent. was 


ſufficient for delay of payment, I was of opi- 
nion that the demand of the ſurplus was an 
exorbitant demand, and therefore ought not. 
to be recovered in an action ſor money had 
and received. The jury accordingly. found 4 
verdi& for the defendant, and that opinion 
was acquieſced k OMe new. trial n 


moved for. 


But to conſider this caſe firſt, in the « ſight of k 


an uſurious contract. There is no contrivance 
whatever, by which a man can cover uſury. 
Here are two brokers. ' Qne, who is the de- 


fendant, wants to buy goods that were upon 


fale ; and the other agrees to lend him money 
for that purpoſe; but he is to lend it upon 


the terms of being paid both principal and 


intereſt from the time the loan commenced. 
It is true, no rate of intereſt. is reſerved in the 
note; but it is made, payable on demand. 

From the moment of the demand therefore, 


it would carry intereſt; and the plaintiff had 


it in his power to make demand, the very in- 


ſtant the bill was delivered. Befides this, 


he does not even truſt * defendant with the 
| * 
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but when the goods are bought, and not e- 


fore, he pays the money to the landlord for 
the defendant. Within two hours after, he 
demands the money, and then the note begins 
to carry intereſt. He was not bound by the 
agreement to give credit for a moment. So 
that there was no ſort of riſk whatſoever ; 
and in fact, as ſoon as the money was paid, a 
man was put into paſſeſſion for himſelf, aa 
well as for the defendant. The note there 
fore, was payable with intereſt from the time 
of demanding payment, and he has poſſeſſion 
of the goods, That was manifeſtly with a 
view to ſecure to himſelf the ſurplus advan- 
tage which he had ſtipulated for, upon a re- 
ſale. Both parties from their ſituation knew 
there would neceſſarily be a profit, It ſeems. 
to me therefore, that the intention of the con- 
tract was to get more than principal and le- 
gal intereſt upon the note, which is. uſury 
within the meaning of the ſtatute. But ſup- 
poſe it were not ſtrictly uſurious, ſhall a man 
in an action for money bad and received, which 


is an equitable action, and founded in con- 
ſcience, recover ſuch an unmeaſurable and 
exorbitant demand as this is? Moſt clearly 
he ſhall not. Thereſore upon either ground 


88 muſt be ſer afide, and the non- . 


ſuit entered. 


Wills Jutice.—I am of the Ae apts, 


original contract, it muſt be underſtood, the 


the contract itfelf was not uſurious. But 


- having broken the faith of that agreement, 


by making an immediate demand of pay- 
ment, and thereby entitling himſelf to intereſt, 


I m of opinion he has precluded himſelf from 


| demanding a ſhare of the profits of the ſale 


likewiſe for it is againſt conſcience that he 


mould have both. 


or not, it is clearly great oppreſſion. Lend- 


ing money is giving credit, And here, the 


eonſideration was, that the plaintiff ſhould 
have half the profits of the fake. But inſtead | 
ef giving credit, he demands, the money im- 
_ mediately, ro am 


| Por Gur. Let a nonſuir be emered. - 


4 


plaintiff was to have no intereſt, and thereſore 


Buller Juſtice— Whether this be u kd 


| Abbarſt Juſtice. —I think that upon the 
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So upon the ſame ground of reaſon, if the 
' borrower of money give a bond for the prin- 
Cipal and intereſt at 5 7. per cent. and covenant 
at the. ſame time alſo to pay to the lender a 
| certain portion of profits of trade, this is an 
uſurious contract, and the obligee cannot re- 
cover on the bond; for in ſuch/an agreement 
_ proviſion being made to receive the profits 
only, and not to engage for the loſſes of the 
trade, it is contrary therefore to the principle 
upon which the partnerſhip contract muſt be 


founded, namely, reciprocal advantages, and 


muſt conſequently be deemed a contract not 
binding upon the parties. Thus in the caſe 
of Morſe againſt M. Wilſon e, which was an 
action of debt on bond for 4000 l. The de- 
fendant, after craving oyer of the bond, which 
was a joint and ſeveral bond by the defend- 
ant Matthew and Harry Wilſon; and of the 
condition, which was that the bond ſhould be 
void if the defendant, or Harry Wilſon, ſhould | 
pay 2000 J. with lawful intereſt for the ſame. 
at 5 per cent. pleaded, that before the execut- 
ing of the bond Harry Wilſon was poſſeſſed 
(amongſt other things) of two ſhares, calcu- 
lated to be of the value of 10007, each ſhare, 
in a brewhouſe ſituate, &c. and which brew- 
houſe and the buſineſs thereof were then oc- 


4 Term Rep. 353. 
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cupied and 3 him and one William 


Cater and Francis Jefferies in partnerſhip to- 
gether, under the firm of Cator and Co. 
which two ſhares were thereafter ex ge ed to 


produce a large ſurplus of profits 10 Harry, 
over and above what would be ſufficient to 


fatisfy and pay the intereſt of 2000 J. after the 
rate of 5 J. per cent. for the forbearance ; and 
thereupon, on, &c. at, &c. it was corruptly, | 
and againſt the form of the ſtatute in ſuch 
cafe made and provided, agreed by and _ | 


| tween the plaintiff and Harry Wilſon, that the 


plaintiff ſhould lend to the ſaid Harry 2600 I. 
and. ſhould forbear and give day of payment 


| thereof to the ſaid Harry until and upon the” 


faid 11th day of June 1789; and that for ſuch. 


' forbearance and giving day of payment of the 


faid 20007. the faid Harry ſhould pay to the 


- Plajatiff not only intereſt for the ſaid 20901. 
- for and during the time of ſuch forbearance, 


after the rate of 5 J. per cent. but alſo fork. 
ſurplus profits as ſhould ariſe during the time 


of fuch forbearance on the ſaid two ſhares, - 


after 51. per cent. per annum for the. ſaid 


2000 l. ſhould be paid ; and that for ſecuring 
the re-payment of the faid 20007. with inte- 


reft, at the rate of 5 L. per cent. per annum, the 


faid Harry and defendant ſhould execute the 


bond, &. and that bor ſecuriag the payment 
e * 


* 


— ks 


of ſuch ſurplus profits as aforeſaid, the ſaid - 
| Harry ſhould make and ſubſcribe. a certain 
writing, bearing date the 14th: June 1788, 
purporting that in conſideration: of the ſaid 
2000 f. received by the ſaid Harry from the 
plaintiff, he the ſaid Harry for himſelf, his 

executors, xc. made over to the ſaid plain- 


tiff, his heirs, executors, &c. the ſaid two 


ſhares, &c. (chat is to ſay) chat after 5 1. per 


cent. was paid on the ſaid capital of 2000 J. 
ſuch ſurplus as ſhould ariſe on the ſaid two 


ſhares, which was calculated at 1000 J. each 
ſhare, ſhould be bon fide the property of the 


plaintiff, and ſhould be. paid to the plaintiff 


on demand]; and covenanted that on the 24th 
of every month of June, during the time the 
ſaid Harry ſhould be in poſſeſſion of the ſaid 


20007. he would produce the full and true 


accounts of the profits, ſuch as were made up 
by the ſaid Harry and his partners, &c. The 
plea then ſtated that the plaintiff afterwards, 


(to wit) on, &c. at, &c. and in purſuance of 
che ſaid corrupt agreement, lent to the ſaid 


Harry the ſaid 2000 J. and forbore and gave 
day of payment thereof to the ſaid Harry, 


until and on the ſaid 1 1th of June 1789; and 


| that after the making of the ſaid corrupt 


agree ment, and in purſuance thereof, and for 
nn of the ſaid 2000 l. 
U with 
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with intereſt at the fate of 's 1. per cent; Er 
annum, {to wit) on, &c. at; &e. the ſaid Hap: 
ry and the defendant executed the bond, &c. 
with the ſaid condi tion thereumto RAGE} 
and that in fürther purſuance of the ſardcor- 
rupt agreement, and for ſecuring 2 ; 
ment of ſuch ſurplus pfofits 3 aforcfafctk, 
afterwards, (to wit) on, &c. at, '&c. the ſand 
Harry Wilſon made and ſubſcribed 4 certain 
writing, bearing date the ſaid 11th of June 
1788, according the purport and effect in that 
behalf aforeſaid; the defehdant then averred 
that the ſurplus of the profits ſo agreed to he 
paid by the ſaid Harry to the plaintiff,” toge- 
ther with the intereſt, ſo agreed to be paid by 
the ſaid Harry to the plaintiff, and fo fecured 
by the bond and the writings" fo made, &c. 
exceeded the rate of 5 J. per cent. per annum, 
contrary to the form of the ſtatute, c. by 
means wheredf the bond is null and void. 
To this there was a demurrer; ſtating for 
cauſe that it did not appear that there were 
. any ſurplus profits arifing during the time of 
the ſaid forbearance on the two ſhares in the 
Plea mentioned ; or that any thing by the ſaid 
ag: cement agreed to be paid by the faid Harry 
to the plaintiff, together with the ſaid intereſt, 
ſo agreed to be — by the ſaid Harry to the 
ſaid plain, -and 1 * by the bond, ex- 
* a ceeded 
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ceeded the rate of 5. per cent. for the ſot- 
bearance of each. tool per amum contrary to 
2 theflamiqgber Ann zur 
277 aso 21: | 
* in ares of he eee con- 
Ended that this Contract was not vſurious; 
for although the plaintiff was-ingitled, to the 
ſurplus profits of the two ſhares, in addition 
to the 5 I. per cent. on che money lent; and 
although as between; him and che partners | 
he was not anſwerable for the loſſes in the 
trade, yet to all the reſt of the world he was 
. reſponſible. for the parinerſnip debts, and thus 
: bis principal was in hazard. And it is eſſen- 
tial to the crime of uſury that the principal, 
- upon which more chan legal intereſt is re- 
ſerydd. ſhould not be put in hazard f. The 
diſtinction taken by Dodderidge J. in Co. Jac. 
Fog. has always been conſidered, as the rule 
upon which queſtions of this ſort muſt be de- 
cided. If I lend 100 f. to have 1207. at the 
year's end upon a caſualty; if the ,caſualty 
goes to the intereſt only, and not to the prin- 
_ cipal, it is uſury; for the party is ſure to have 
the principal again, come what will come: 
but if the intereſt and principal are both in 
buard, it is not then uſury. If it be object - 
ed that by the terms of this contract the prin- 


* Lord Cheſterfield v. Janſſen, 2 Will. 286. Rong 
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| Eipal is ſecured at all events; the anſwer: is, 
that it is no farther ſecured in this caſe tharr 
in the caſe of-every ſleeping partner, who re- 
ceives 8 l. per cent. on his own ſhare of the 
capital, beſides his proportion of the profits. 
And it is immaterial whether there be or be 
not a clauſe in the agreement to ſubject ſuch 

ſleeping partner to the partnerſhip debts, be- 
cauſe the law annexes ſuch liability to the 
e e neee 


The queſtion e to en partners, 
was very fully conſidered in Grace v. Smith E, 

where a partner, who retired from trade, left 
a fum of money in the buſineſs, for which he 
was to receive à certain annuity, over and 
above his 5 J. per cent. and the Court held 
that he could not be conſidered as a ſecret 
partner, becauſe it would be unjuſt to ſubject 
a party to the indefinite loſſes of trade, from 
which he could only receive a ſtipulated pro- 
fit. But here, as the plaintiff is entitled to 
the whole amount of the profits of the two 
ſhares, Nee to che world 
for the lofies. 3 


In the eaſe i in Blatkp. nenky of Bloxbaw | 
and Fourdrinier is cited, which ie much ſtrong- 


8 2 Bl. Rep. 998. 
er 
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er than the preſent;- where Pell, who retired 
from buſineſs, left a ſum of money behind, 
and took a bond from Brooke kis partner to 
| ſecure an annuity of 2001. for ſix years, over 
and above 5 l. per cent. for his money, in lieu 
of tbe profits of the trade; and this Lord 
Mansfield held made him a partner. Now 
here the plaintiff was — to the n 

2 513 en 


Dan, eee en hopped by che Cour, 


| Lord e Ch. J. mate can de 
clearer than tais caſe. The plaintiff, with- 
out having any partnerſhip in contemplation, 
lent 2000 J. to H. Wilſon, for which he was 
to receive not only 5 J. per cent. intereſt, but 
alſo ſuch ſurplus profits as ſhould ariſe from 
theſe two ſhares in the buſineſs, he himſelf 
not being bound on the other hand to make 
good to the partners any part of the loſſes 
which the trade might ſuſtain. The ſimple 
queſtion is, whether this is not an agreement 


do receive more than the 51. ger cont. allow- 


ed by law for the forbearance of a loan? 
Moſt unqueſtionably ir is ; and it is therefore 
void. It has been argued however that this 
was not an uſurious contract, becauſe the 
principal was put in hazard, as it was liable 

U 3 | to 
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to the partnerſhip creditors : but it was no 
farther hazarded than in the caſe of every 
other loan, namely, by the rifk of the bor- 
rower's inſolvency; for as between the plan- 
tiff and the partners in the buſineſs, he was 


not liable to centnbute to the loſſes in the 5 
. ; 


Abburſ, J. Where on a 4 of FO 
contract itſelf the principal is in hazard, as in 
bottomry bonds, the lender may reſerve more 
than 5 J. per cent. intereſt, without incurring 
the guilt of uſury. But where the principal 
is ſecured. at all events, and yet more than 
51. per cent. may be got by the terms of the 
contract, it is uſurious: ſuch is che * 
; ſene F caſe, „ 4 


Baller, Bud In this agreement proviſion is 
made to receive the profits, but none to en - 
gage for the loſſes, of the trade. And theres 
fore it is not true that the plaintiff 's principal 
was at ſtake; ſince by the terms of the con- 
tract the trade is to be eatried on by the other 
partners, and the plaintiff is only liable to 
make good the loſſes of the trade in the event 

of the inſolvency of the other partners. But 
as between theſe parties, if there be any loſſes, 
they muſt be borne by che defendant and the 
—— — other 


Contrüds, ce. gs 
other partners; and if there be any profit, the 


Trp to rebeive his * of it. 


 Groſe, J. 4 himſelf of the fame 
opinion. 


Judgment for __ defendant. | 


10 all partnerſhip nn . money 
is furniſhed by one fide only, if the caſualty 
goes to the intereſt of ſuch money only, and 
not to the principal it is »/ury b, and the lender 


is precluded from recovering any thing in 


an action at law founded upon ſuch an uſu- 
rious contract, nor can the parties be eonſi- 


dered as bound by ſuch contract. But at the 


ſame time, to make a contract uſurious, there 


muſt be a loan of money, wares, merchan- 
dize or other commodity, to be re- paid and 
reſtored to the lender with higher intereſt 

than the ſtatute allows; it 1s eſſential that the 
thing lent is to be returned, far it cannot be 


a loan unleſs the money or thing borrowed 


is to be reſtored; the making illegal intereſt 


precarious, if the loan of the principal money 


or thing is to be reſtored, wall not take it out 
of the ſtatute; nor i will any ether ſaift ar 


h 1 Term Rep. 200. 
3 3 Will. 395. 


4 contriv- | 


„5 
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contrivance whatever. In the. caſe of Ro- 


1  berts v. Trenayne, Juſtice Ne e 


theſe differences In caſes of * —_ 
Firſt k, | 


If money be lent on a rift at more than 
legal intereſt, and the caſualty affects the in- 
tereſt only, it is uſury; for the party is ſure 
to have the prineipal again at all events; 
but if the intereſt and principal are boch in 
hazard, i it is not then uſury: and it was there- 
fore adjudged in the common pleas, in Dart - 
mouth's caſe l, where one went to Newfound- 
land, and another lent him 2001. for. a year 
to victual his ſhip;- and if he returned with 
the ſhip, he would have fo many thouſands 
of fiſh;. and expreſſes at what rate, which 
exceeded the intereſt allowed by the ſtatute ; 
and if he did not return, that then he would 


SES it 2 ta be no 
uſurx. 


I Cro. Jac. 508. Cro. Eliz. 27. 643. 741. 1 Lev, 
54. Hard. 518. 1 Bulſt. 36. 1 Sid. 182. 2 Ch. Ca. 
130. Vern. 263, 1 Vez. 164. 2 Burr. 704. 3 Bac, 
Abr. 681. E 1 Hawk. P. C. $31: . Rep. 
531. | 
"Cow. Jac. 209. 


Thus 


- Thus in the cafe of Martin v. Indes it 


was agreed, chat if principal and intereſt 'bys 


in hazard upon a contingency, it is no uſury, 
though the intereſt do exceed the allowed - 
rate of intereſt. And when there is a hazard 
that the plaintiff may have lefs than his oe] 


2 it is no rr. 


And it is alſo eſtabliſhed, that a loan at 
more than the legal rate of intereſt is not 


vſury, if by the re-payment of the principal, 
the borrower may avoid the intereſt . _ 


Thus Dodderidge Toſtice in the cafe =_ 
Roberts v. Trenayne o. Secondly, © If I ſe- 
cure both incereſt and principal, if it be at 
the will of the party who is to pay it, it is 
no uſuryz as if I lend to one 100 J. for two 
years, to pay for the loan thereof 301. and 
if he pay the principal at the year's end, he 
ſhall pay nothing for intereſt, this is not 
uſury; for the party hath his election, and 
may pay it at the firſt year's end, and ſo diſ- 
charge himſelf.” 


nu Show. 8. Comb. 125. 8. C. 'Carth, 6. . 
* C. Salk. 390. S. COC. 


0 Cro. IP 503). 1 Atk. 342. 351. 1Vent. 254. 
x Sid. 37. 5 Bac. Abr. 498. 4 Hawk. P. C. 532. 


Coup. 113. 
8 Upon 
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Upon the very ſame. principle, alſo it has 
bern held, that a; bond in the penalty of 
200 l. conditioned for the performance of 
articles of partnerſhip, ought not to be con- 
 Gered an uſurious contra. '. , _ 
* | 67) 2 EL Dh bf SE AL. 
Thus in the caſe of Moriſer v. King p, 
which was an action of debt on bond, in the 
penalty of 200. conditioned for the due 
performance of certain articles of partner- 
ſip; which articles recired that Mary 
Mariſſet had tent Daniel King the ſum of 
100 l. to be repaid to her at the end of four 
years, <oitheut intereſt; but in conſideration 
that the ſaid Daniel King, his exeeutors and 
ad miniſtrators, ſhould find and provide for 
Mary Dubois daughter of the ſaid Mary 
Mori ſet, (the obligee), meat and drink in 
the houſe where he dwelt or ſhould dwell; 
for four years, if the ſaid Mary Dubois ſhould 
fo long live; and that ſhe ſhould, during the 
faid term, board with him, and that. ſhe. 
mould be co-partner with Mary King, wiſe 
of the faid Daniel King, in the bufineſs of a 
mille ner; and ſhould all that time bear one 
moiety of the loſſes, charges, (except houſe- 
keeping), 3 and materials e ane 


7 2 ; Burr. 891. 


* 
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: for carrying on the trade,” (which the ſaid 
Daniel King did agree to provide); and they 
ſhould be partners, and each do their utmoſt 
to carry on the trade; and ſhould equally 
divide the profits; and alſo that the ſaid 
Daniel Xing © ſhould lodge the ſaid Mary 
Moriſſet ſhe paying him 10 J. a-year. And 

at t the end of the four years Danie! King was 

to re-pay the 100 J. And in caſe of the 

death of the ſaid Mary Dubois, to pay the 
principal, together with awful intereſt, for 

the 100/. to the ſaid Mary Moriſſet. The 
| defendant after having demanded and had 
_ oyer of the condition of this bond, and of the 
articles therein recited, pleads, That this 
was a corrupt agreemient;” with an aver- 
ment * That the board of Mary Moriſſet 
(the mother) was worth 20/. a-year; and 
the board of Mary Dubois (the daughter) 
was worth 101. a-year,” To this plea the 
| Fey nn 8 e 


The only queſtion was, Whether this was 

an uſurious contract, within the ſtatute of 
Ann. q which makes void all bonds, con- 
tracts, and aſſurances, where more than 5 /. 


per cent. per annum is 2 and indirectly 
taken for any loan. 


412 Ann. Rat. 2. c. 16. | 
Mr. Aſpin- 


Partnership 


300 
Mr. Afinell argued, as eounſel for the 
| plaid, and Mr Wedderburn for the de- 


"The Conn + were WEIR clear that this 
eaſe could not be within the ſtatute of 


vfory. 


Lord Mansfeld obſerved, © 1 i impoſ- 
fible to fay that King might not receive fo 
much advantage by this partnerſhip, as to be 
worth the conſide ration. It might be a very 
advantageous bargain to King : there might 
be recommendation, ſkill, labour, or other 

bene fits ariſing to him from it. He men- 
tioned the cafe of Mr, Hubert, who entered 
| Into a private ferret partnerſhip with Nelſon, 

who drew him into a bankruptcy thereby 7. 


So here the plaintiff's daughter might have 
been drawn into a bankruptcy, by means of 
this agreement; which would have been 
more ſevere to her, perhaps, than the pe- 
naliy of this ſtatute of uſury would be. 


Mr. Juſtice Fofter and Mr. Juſtice Wilmot | 
concurred with the Chief Juſtice. They ſaid 


r Ante p. 138. 


\ 


Contrads, e. 8 


it t did not explicitly appear whether this was 
a prudent agreement or not; but it might be 
beneficial' to ' King upon the whole; at leaſt 
it was not ſuch a contract as could be adjudg - 
ed by the Court to be ufurious within the 


+8 4 % . 


Judgment for 2 plaintiff. | 4 
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Accounts, how to be ſettled between 


rl 


HEN an account is to he when be- 
tween partners, each is entitled to be 
allowed againſt the other every thing he has 


advanced or brought into the partnerſhip 


concern, and to charge the other partner in 


account, with what that other has not brought 
in, or has taken out more than he ought . 


Thus in a caſe b, where there were two 


partners, and one had taken out more money 
from the partnerſhip ſtock, than his ſhare 


amounted to, and therefore became a debtor 
for ſo much. 


Lord Chancellor Talbot was of opinion, 


that the partnerſhip creditor had a right to 
come upon the ſeparate eſtate of the partner, 


who was ſo indebted. 


Cop. 471. 


b Ex parte Drake cited 1 Atk. 225. 2 Ch. Rep. 
225. 8. P. 16 Vin. Abr. 242. Cooke's B. L. 612. 


T ho 0 


Accounts, Sc. 


Tho- length of time is no bar between 
merchant and - merchant; whilſt their ac 


counts are going On, yet dealings having 
ceaſed many years between them, and, after 
diſputes there having been an acquieſcence till 


the death of one of them, the Court of Chan- 
cery will not decree an acebunt wick the 
ſurvivor, but leave the plaipdf' 0 to his re- 


medy at law 9167 , 2 


Where A. and B. partners: in trade ſtated 


their account, and A. gave B. a note for the 
balance, but at the ſame time promiſed to 
rectify any error or miſtake in the account; 
8. obtained qadgment againſt A. on the note 

at law; and the Court of Chancery decreed 


a new account concer ning their ſtock and 


trade, and payments/;and receipts, and each 


to. produce their books of account on oath, 
_ :and what ſhould appear due, to be paid with 


intereſt when nn where the Maſter ſhould 


Þ e pt 


_ U 


| 4 bill e is I for an account bs A. a ede 
8 gau B. a merchant who was his partner. 


Defendant pleads, that the dealings concern- 


c 2 Vern. 2 76. | 
d Fin. R. 431. Vin. Abr. 247 ² 
e RMcges and Mitchell, Gilb. Eq. Rep. 224. 


ing 
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ing which plaintiff ' prays an account, were 
tranſacted above twenty years before the bill 
brought; and pleads ſuch acquieſcence with- 
out ſuit, and alſo the ſtatute of Limitations 
in bar of the account. | | 


. Php Our Baines of foit Fly twenty 


years will in equity be a good bar 1 be- 
tween merchant and merchant. 2 


It * neceſſary for the defendant in ſuch 

4 bill to aver in his anſwer, that he did not 

promiſe within fix years to account, Gt. 

- unleſs particularly charged in the bill; as 
wes reſolved in Bodvil and the Biſhop of 

Meath", een 


And 4 the fatute of Limitations has 
been always conſtrued to except accounts 
open berween merchant and merchant, yet 
that is to be underſtood with this diſtinction, 

that if open accounts be by ſubſequent acts 
continued, they are not barred by the inter- 
vention of ſuch length of time from the ori- 
ginal tranſaction g; but if ſuch an account is 
by the plaintiff deſerted, in ſuch caſe it is 


f Gilb, Eq. Rep. 225. 
s Cooke's B. L. 608. 


| barred, 


Attounts, &c. | Joj 
barred, exadily as if it had been formally 
_ cloſed; and is taken to have been ſo. 175 


And in a matter ex parte Grill h joint: aſ- 
f ſgnees were not permitted to prove againſt 
the ſeparate eſtate, the balance of a long ac- 


count due from the partner to the partner- 
ſhip. 


A 


A. a clothier and B. a * had at 
dealings in their way of trade, which were 
carried on for ſeveral years without payment 
of money on either fide, but the debts on one 
ſide were paid off againſt the debts on the 
other. B. was otherwiſe indebted to A. and 
on ſtating” accounts in 300 f. for which he 
made a mortgage; and afterwards owed A. 
2001. for which he gave bond and judg- 
ment: B. dies inteſtate, and indebted to 
others by ſpecialties, who as principal cre- - 

ditors take out adminiſtration, and finding 
| ſeveral ſums due from A. ſue him at law i. 


oa a bill by 4. Macclesfield C. decreed an 
account, and that A. ſhould be allowed on 


diſcount. what was due to him from B. and 8 


his coſts k. And his Lordſhip ſaid, that though 


h 2 Eq. Abr.g. pl. 8. 1 P. Wms. 325. 2 P. Wms. 

128. 1 Atk. 228. cited 8 Vin. Abr. 560. Blac. R. 65 3. 
i Prec. Cha. 580. | 

k Cooke's B. L. 668. | 

X generally 
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generally ſtoppage was no payment, yet in 
caſes of this nature, where it appeared that the 
mutual dealings between the inteſtate and 
plaintiffs were carried on for ſeveral years 
in this manner without payment of money on 
either ſide, it was a ſtrong preſumption of an 
agreement to that purpoſe, and that other- 
wife they would not ſo long have continued 
their dealings: that it was the conſtant uſage 
between merchants and traders. That the 
ſtatute of bankrupts directs accounts to be 
taken in ſuch manner, that if there be but the 
leaſt handle for directing an account, ſo as to 


ſet off the other's debts, it ought to be done 


as if even in the caſe of a bond the intereſt 
had not been paid, but caſt up and allowed 
in goods, this would intitle them to retain 
the whole againſt each, as the account ſhovld 
come out!. For a man cannot ſtop his rent 
for money owing to him, or a bond towards 

ſatisfaction of a ſimple contract debt. Per 
Lord Macc e. field, ibid. 


- Pani baakfclicrs entered into ty p for 
carrying on a joint trade m, and being then in 
Helland, aecording to the cuſtom of the coun- 
try, appeared before a Notary, and executed 
aiti-les of copartnerſhip, declaring jointly and 
1 Prec. Cha. 582. | 
m 2 Eq. Ca, Abr. 111. 


ſeparately, 
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ſeparately, that each had advanced 24,60 
guilders, total 98, 400 guilders,which ſum was 
to pay all the debts they had then contracted, 
as mentioned in an inventory; but no debts 
' ſhould be paid not mentioned in the ſaid in- 
ventory, nor any debts which either of the 
copartners might contract on his own private 
account: that a ſum agreed on between them 
| ſhould be allowed for maintenance; and that 
all loſs and gain ſhould be equally ſhared and 
* with other uſual covenants, 


The copartnerſhip was carried on from Nov, 
1725 to May 1728, when one of the partners, 
for a ſum agreed to be paid him, quirted 
and releaſed his claim to the other three, 
between whom the articles were continued 


and carried on, on the firſt footing ; and one 
of them was intruſted with the goods f in ſhop 
and warehouſe, 


But he became profuſe, and embezzled the 
copartnerſhip ſtock, and applied the ſame to 
his own uſe, and ſuffered the partnerſhip debts 
to be unpaid ; and having contracted private 
| debts on his own account, became a bankrupt, 

and a ſeparate commiſſion was taken out 
againſt him. The meſſenger too poſſeſſion 
of the partnerſhip goods, and the commiſſion- 
, l ers 


30s  Partnerfhip= 

ers executed an afſignment to the defendants; ' 
who in conſequence thereof took poſſeſſion of 
the partnerſhip goods and books, and receiv- 

| ed ſeveral of the partnerſhip debts, and were 

getting in the reſt, with an intention to ap- 

ply them to the payment of the feparate cre- 
ditors ; whereas the goods are copartnerſhip | 
goods, and ought to be applied to the copart- 
nerſhip debts, and to make the plaintiffs ſa- 
tisfaction for what the bankrupt had embez- 
zled for his own ſeparate uſe, and the reſidue 
to be divided into equal parts, two thirds to 

the plaintiffs, and one third to the bankrupt, N 

to which he is entitled, and is to be part of 

his ſeparate eſtate. This was the prayer of 
the plaintiff's bill, and that the defendants 

might be reſtrained from ſelling any part 
without che plaintiff 's concurrence. 


The aſſignees admit the bill, and the arti- 
cles, that they have taken poſſeſſion and ſold 
ſome of the ſtock without conſent of the plain- 
tiffs, and ſet forth an account in the ſchedule 
to their anſwer, of the ſtock, and ſubmit to 
apply the eſtate as the Court ſhall direct; * 
and his Lordſhip was pleaſed to decree as 
follows: — | 


aſt, 
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1ſt, That it ſhould be referred to the Maſter 


to take an account of the partnerſhip debts 
received by the plaintiffs 1 in Holland. 


ad, To take an account of the partnerſhip 
eſtate in England, received by the aſſignees, 
or any for their uſe. 


3d, To take an account of the partnerſhi p 
debts owing by the 3 and che — 
tiffs. 


Ath, To cauſe an nnn for the 
Joint-creditors of the bankrupt and the plain- 
tiffs to come in and prove their debts. 


th, To take an account of what embezzle- 
ments the bankrupt has made of the copart- 
nerſhip eſtate; and in taking accounts, plain - 
tiffs and defendants to be examined on oath, 

to produce all books, papers, &c. and to have 
all juſt allowances, te! 


th, That what the Maſter ſhall certify the 
copartnerſhip debts ſhall amount to, ſhall, in - 
the firſt place, be paid by the plaintiffs and 
_ defendants to the joint-creditors in propor- 
tion to their debts, as far as the copartnerſhip 
eſtate i in mw hands will . 


x z 7 Ith, 
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7th, That if it ſhall appear any of the part= 
nerſhip eſtate remains in the plaintiffs and de- 
fendants hands, after the partnerſhip debts 
are paid, then the Maſter to divide the lame 
into three parts, 


Sth, And the plaintiffs are to take two 
thirds, and out of the bankrupt's one third 
part, they are to take what it ſhall appear 
he has embezzled of the partnerſhip eſtate, 


gth, And if there ſhall be any reſidue of the 
bankrupt's third part, after the partnerſhip 
debts, and the bankrupt's embezzlements are 
ſatisfied, then the ſame is to be paid to, or 
retained by the aſſignees for the benefit of the 


bankrupt 5 ſeparate creditors, 


5 10th, The Maſter may Rate any thing 
ſpecially ; and all parties are to be paid their 

coſts of this ſuit out of the copartnerſkip 

| eſtate, to be taxed * che Maſter. 


Dow in a 3 account, relating ta 
the particular intereſt of a e will 
not be ſupported in a court of equity». 


| n Atk. 141. 


Lord 


atcounts, r. 313 


Lord Chancellor Hardwicte. <« Though this 
Court have gone a good way in ſupporting a 
book of accounts which relates to a partner- 
ſhip, yet I do not know any inſtances where 
they ſupported items in ſuch a book that re- 
late to the particular intereſt of the officer, 
deputed by the partners, to keep this gene- 
ral book of account ſeparate from the mm 
nerſhip affairs. 


- Tf A. and B. have a general running ac- 
Count, conſiſting of bills drawn by B. on C. 
in favor of A. and of bills and other ſecuri- 
ties depoſited by A. with B. and upon the 

failure of B. and C. A. is obliged to take up 
the bills received by him from B. whereby 
the balance of the accounts is in favour of A. 
Mill he cannot maintain trover for the bills 
depoſited by him with B. unleſs they were 


ſpecifically appropriated to anſwer B.'s drafts : 


on C. in favor of 4. and depofited for that 
purpoſe expreſsly o. And it hath lately been 
ſo decided in the cafe of Bent and Another v. 

Puller and Others, * of ca and 
Co. *P 


0 5 Term Rep. ade. Be nos 
+ Ve Tooke v. W T. K. 9 1 5 
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Where perſons in trade have been connect- 
ed in various partnerſhips, and a joint com- 
miſſion taken out againſt them all, an order 
has been made for keeping diſtinct accounts 
of the different partnerſhips, as well as the 
| 2 eſtates of each partner . 


In 177 I, Thomas Petit had ſeparate ere- 
ditors. 


In 1772, "Petit and — became part» 


In 178 , Petit, Flight and Runmington be⸗ | 
came partners. 5 


In November 1785, 2 commiſſion of banks | 
rupt iſſued againſt the laſt three. 


: This was 2 petition for ſeparate accounts 
of the three eſtates. Though the Court did 

not know any inſtance, of dealing in the firm 
- of two partners forming part of the firm of 
three, the prayer of the petition was granted, 
| and it was ordered that it be referred to the 
major part of the commiſſioners, named in 
the commiſſion iſſued againſt the ſaid bank- 


9 Ex parte Marlin, 2 Bro. 15. 
rupts, 
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rupts, Thomas Petit, Fobn Runnington, and 


Richard Flight, to keep diſtinct accounts of the 
Joint eſtate and effects of the faid bankrupts, 
Thomas Petit, John Runnington, and Richard 
Flight, and of the joint eſtates and effects 
of the ſaid Thomas Petit, and Richard Flight, 


and of the ſeparate eſtates and effects of each | 
of the ſaid bankrupts; and that the ſeveral 


_ creditors on each of the faid ſeveral eſtates, 
be admitted to prove their reſpective debts 
under the ſaid commiſſion againſt the ſaid 
bankrupts, Thomas Petit, John Runnington, and 
Richard Flight; and that each of the ſaid re- 


ſpeRive eſtates be applied, in ſatisfaction of 
the creditors of each reſpective eſtate, after 
full payment and ſatisfaction of the debts on 
ſuch eftate, be carried over to and conſtitute 
part of the joint eſtates of the ſaid bankrupts, 


and the coſts of this application to be paid out 
of the joint eſtates of the ſaid three bank- 
rupts; and the coſts of keeping the ſaid ſeve- 


ral diſtin accounts were directed to be borne 
and paid out of each of the ſaid reſpective 
eſtates, according to the proportions which 


in the judgment of the ſaid commiſſioners, 
the ſame ought to be borne and paid by each 
_ of the ſaid eſtates, 


But, 


——R—m—B—ů—— ᷑ —— — 
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But, on the other hand, when there have 
been various partnerſhips, and a joint com- 
miſſion is taken out againſt one firm, in which 
ſome of the parties were not engaged, there 
can only be the common order for keeping 
the diftin& accounts of the joint and ſeparate. 
eſtate; therefore r, when it appeared, that 


| previ ous to July 1790, James Niblock carried 


on a ſeparate trade, and contracted ſeparate 
debts; and that in the month of July 1790, 
he entered into copartnerſhip with one Richard 


| Caok, and continued in ſuch copartnerſhip 
until the month of April 1791, having con- 


trated debts in their ſaid copartnerſhip, and 


amongſt others to the petitioners. 


In April 17 91, Niblock and Hunter became 
copartners, which partnerſhip was diffolved 
in July of the ſame year. Niblock and Hun- 
ter were indebted to the petitioners. | 


On the 3oth of Tuly 1791, a commiſſion 


of bankrupt iſſued againſt Nibleck and Han- 


Nibleck and Hunter, at the time of their 


trade, part of which was the property of Nib- 


1 Ex parte Parker, 22d Dec. 1791. Cooke 314. 
: lock 
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Tack before his having any partnerſhip, part 

was property acquired during the partnerſhip 
of Niblock and Cook, and other part during 
the partnerſhip with Niblock and Hunter. 


The object of the petition was to arrange 
the different funds, that is, to allot to the ſe- 
parate creditors of Niblock, before his enter- 
ing into partnerſhip, the property he then 
poſſeſſed; to the creditors of Niblock and 
Cook, the property acquired by that firm ; and 
to the creditors of N block and Ow. their 7 
Joie fupd, 


The Lord Chancellor Thurlow was of 
opinion, the only order that could be made, 
was that for keeping diſtin& accounts of the 
joint and ſeparate eſtates ; and ſaid, the cre- 
ditors of Nib/ock and Cook might come as ſe- 
_ creditors under the order, 


In es: the ſtat. 5 Geo. 2. c. 30. 
J. 28. directs that, where it ſhall appear to 


the commiſſioners that there has been mutual 


credit given by the bankrupt, and any other 
perſon, or mutual debts between the bank- 
rupt, and any other perſon, at any time before 
ſuch perſon became a bankrupt 5, the com- 


* Buller 181. 


miſſioners, 
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miſſioners, or the aſſignees of the bankrupt's 
eftate, ſhall ſtate the account between them, 
and one debt may be ſet againſt another; and 
what ſhall appear to be due on the balance, 
and no more, ſhall be claimed, or paid, on 
either ſide. And where there are mutual de- 
mands, a defendant upon an action at law 
may as well ſet off upon 5 Geo. 2. (the 
Bankrupt Act) as in common caſes, under 
2 Geo. 2. 5 


Thus in the caſe of Lock v. Bennet t, un- 
der the clauſe in 5 Geo. 2. c. 30. , 29. viz. 
No more fhall be claimed and paid than 
. appears to be due on either fide, upon a 
ce balance of accornts ftated.” Where there 
_ were mutual demands between a creditor 
and a bankrupt, the Maſter of the Rolls 
was of opinion, that upon an action at law 
the defendant might ſet off his demand againſt 
the plaintiff, as is done in other caſes by vir- 
tue of the ſtatute of 2 Geo. 2. c. 22.7. 13, and 
8 Geo. 2. c. 24. J 6. and that there is no oc- 
cafſon to come into a court of equity, to pray 
an injunction to a fuit at law, and that the 
plaintiffs at law may account. Vide (Green's 
Spirit of Bankrupt Laws. 


2 Atk. 49. 
Where 
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Where perſons have mutual dealings, ſign- 
ing the account is not neceſſary to make it a 
ſtated one, but it is keeping it any length of 
time without making an objection, which 
binds the PRs to whom it is ſent. 


Thus in the caſe of Willis v. Jernegan 6. 


Lord Chancellor Hardwicte. There is no 


abſolute neceſſity that an account ſhould be 
ſigned by the parties who have mutual deal- 
ings, to make it a ſtated account; for even 
| where there are tranſactions, ſuppoſe between 
a merchant in England, and a merchant be- 
yond ſea, and an account is tranſmitted here 
from the perſon who is abroad, it is not the 
ſigning which will make it a ſtated account, 
but the perſon to whom it is ſent keeping it 
by him any length of time, without making 
any objection, which ſhall bind him, and pre- 
vent his entering into an open account after- 
wards. 


_ And an account in partnerſhip trade ſhall 
not be inſpected after the laſt nos, as was 
decided in the caſe of Beak v. Beak x „ 


Where a a balance of accounts was ſtruck be- 
| tween partners, on the diſſolution of their part- 


u 2 Atk. 251. 


x Rep. in Chze 190. 


nerſhip, 
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ner ſhip, it was ruled in the caſe of Moravia v. 
Levi y, that an action of aſumꝑſit would lie for 
that balance. In that caſe the plaintiff and de- 
fendant had entered into articles of partner- 
ſhip, which contained a covenant to account 
at certain times; and a demand aroſe on the 
balance ſtruck, which it was proved the de- 
fendant expreſsly promiſed to pay; an objec- 
tion was taken that the action ſhould have 
been covenant, but it was ruled that the action 
well lies, as founded on the expreſs promiſe. 
And this rule may be ſaid to apply @ fortiori 
where the balance was ſtruck on the diſſolu- 
tion of a partnerſhip, and an account ſtated, 
containing ſuch balance, together with other 
articles not connected with it. 


Thus in the caſe of Fofter v. Allanſon = s 
where two enter into articles of partnerſhip 
for 7 years, in which is a covenant to account 
yearly, and to adjuſt and make a final ſettle- 
ment at the expiration of the partnerſhip, and 
they diſſolve the partnerſhip before the 7 
years are expired, and account together, and 
ſtrike a balance which is in favor of the plain- 
tiff, including ſeveral items not connected with | 


the partnerſhip, and the defendant promiſes 


y 2 T. R. 438. 
z 2 T. R. 479. 
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to pay it, an action of afſumpft hes on ſuch 
expreſs promiſe. It is no defence to an ac- 
tion for a debt due, that the plaintiff is a 
trader, and has commuted an act of bank 
ruptcy of which the defendant had notice, no 

commiſſion having iffued nor proceedings 
had for that purpoſe : for though voluntary 
pavments under ſach circumſtances are not 
expected, yet payments enforced by coercion 
of law are valid againſt the aſſignees, in caſe 
any commiſſion ſhould afterwards be taken 
out. 


This was an action on an account ſtated, 
and other common counts. Plea, the gene- 
ral iſſue. | | 


On a rule to ſhew canſe why the verdi& 
which had been obtained by the platniiff in 
this cauſe at the laſt York Aſſizes, before 
Perryn B. ſhould not be ſet aſide, and non- 
ſuit entered; it appeared that in January 
1785, the plaintiff and defendant had entered 
into articles of copartnerſhip for ſeven years, 
in which there was a covenant to ſettle year- 
ly at Chriſtmas, and to adjuſt and make a final 
fettlement at the expiration of the partner- 
ſhip, when the ſtock and profits were to be 
equally divided, and general releaſes given. 
| In 
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In April 1785, the plaintiff committed an at 

of bankruptcy, which was known to the de- 
fendant, but no commiſſion had ever been 


taken out on it, In February 1786, the par- 
ties came to an agreement that the defend- 
ant ſhould carry on the buſineſs alone; and 

they then came to a ſettlement of accounts, 
in which ſeveral items were included not re- 
lating to the partnerſhip account, and the ba- 
lance being found in favor of the plaintiff for 
140. the defendant promiſed to pay it. 


The motion to ſet aſide the verdict was 
made on two grounds: firſt, That the action 
mould have been covenant, and not 2flumpfit. . 
Secondly, that the plaintiff having committed 
an act of bankruptcy which was known to 
the defendant, the latter was not warranted 
in paying him the money, as he would be 
anſwerable again. to the aſſignees, if at any 
time a commiſſion ſhould be ſued out. 


On the day for ſhewing cauſe the Court 
defired to hear Cocke! Serjeant, and — 
in ſupport of the rule. 


The proper remedy in this caſe was by 
action of eovenant; for the parties had cove- 

| nanted to ſettle accounts and pay the balance, 
and 


2 


: R's the rule is that a plaintiff cannot bring 
an action of aſſumpfit if he has a remedy of a 
higher nature. The ſtating of the account 
does not change the nature of the debt or of 
the remedy. In Drge v. Thorne, the action 
was brought againſt the huſband alone on an 
account ſtated, and for goods ſold; a ſpecial 

verdict was found, ſtating, that the defend- 
ant's wife, when ſole, was indebted to the plain- 
tiff for goods, and that after her marriage 
with the defendant they accounted with the 
plaintiff, and a balance was found due to him 
which the defendant promiſed to pay. There 
"It was held that the ſubſequent account did 
not alter the nature of the debt, and as that 
was originally due from the defendant's wife, 
judgment was given againſt the plaintiff be- 
cauſe the wife was not joined. In Herrenden 
v. Palmer, - adminiſtratrix, the declaration 
was on an account ftated between the plain- 
tiff and defendant, on which the latter was 
found indebted as adminiſtratrix, and in her 
own right, The Court held the action Ml 
not lie againſt the defendant notwithftanding 
the account ſtated, becauſe the demand i in- 


cluded two _ which me not be joined. 


Ss in Bull v. Palmer, where the plaintiff 
declared in afſſumphit, ſetting forth that the 
Y UE . | 
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defendant had accounted with him,! as exe- 
cutor of J. . and on that account had been 
found in arrear, and had promiſed to pay 
him: non-aſſumꝑſit being pleaded, the plain- 
tiff was nun- ſuĩited; and on motion after- 
wards it was held that he ſhould not pay the 
coſts, for the action was in right of his exe- 
cutorſhip, and the money, if recovered, would 
have been aſſets. Again it was held in Cowp. 
129, that a promiſe by a defendant 'to pay 
debt and coſts in conſideration that the plain- 
tiff would ſtay execution under a judgment 
recovered is not a ſufficient conſideration 
on which to raiſe an aſſumpſit: it was ſaid by 
Lord Mansfeld, to be turning a judgment : 
debt into a debt upon ſimple contract. All 
theſe caſes tend to ſhew that the ſtating the 
account in this caſe did not ſuperſede the 
original right of action, but that the cove- 
© nant was ſtill in force. Then the rule ap- 
plies that aſumpſit will not lie where there is 
2 remedy of a higher nature. Beſides, if the 
Plaintiff were to recover in this action, and 
| were to ſue upon the covenant afterwards, 
the judgment recovered in this action could 
not be pleaded in bar, 1 Burr. 9. Secondly, 
the defendant would be anſwerable to the aſ- 
ſignees for this money, in caſe any commil- 
ſion of bankrupt ſhould hereafter be taken 


Out 


accounts, &c. 


out upon the act of bankrupty commited by 
the plaintiff, of which the defendant has 


It was lately held by the Court in the caſe 
of Vernon v. Hankey, that after an act of 
| bankruptcy committed, no payment to the 
bankrupt can be protected, if made by a per- 
ſon having notice of the act of bankruptcy. 
- That doctrine was founded upon the princi- 
ple, that the bankrupt is not a free agent, and 
after the act of bankruptcy has not the legal 

_ diſpoſition of any part of his property. Then, 

if the money could not have been paid by the 

_ defendant voluntarily, it follows of courſe, 

that payment cannot be compelled by any 

action. For otherwiſe this ſtrange abſurdity 

.and injuſtice will ariſe, that although 5 
debtor, who has knowledge of an act of bank- 
ruptcy commitred by his creditor, is willing 
to act bond fide, and to diſcharge his debt ho- 
neſtly, yet he muſt neceſſarily be compelled 
to bear the expence of an action in order to 
ſecure himſelf, which may be greater than 
the whole amount of the demand. And 
even ſuffering judgment to go by default 
would not protect him; for if it be a good 
2 to make, he would be bound to 

1 2 take 
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take it; otherwiſe the aſſignees — re- 
cover the debt from him a ſecond time. 


Abburſ J.—There is no den for 
this application on either of the grounds 
mentioned by the defendant's counſel... It is 
firſt objected to the form of the action, chat 
an account ſtated will not lie, becauſe: part 


of that account aroſe on a partnerſhip tranſ- 
action, and that as to that the plaintiff has a 


remedꝝ of a higher nature. But by the ftat- 


ing of the account and introducing other ar- 


ticles not relating to the partnerſhip, the 


nature of the demand is changed, and a 


new cauſe of action aroſe, independant of the 


articles of covenatit.. Both parties by agree - 


fendant muſt be-taken to have thereby given 


his conſent to conſider this as a new debt on 
an account ſtated. Beſides, it is for the de- 


_ fendant's benefit; and it is extraordinary 
that he ſhould inſiſt on being hatraſſed with 
two actions, when the whole demand may 


be recovered in one. There appears to be 


as, little weight too in the — 
it is objected that the plaintiff cannot mein 


tain this action, becauſe he committed "4 


act eee 0 long age as in the year 
r 


>. 
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1784, though it was not followed up by a 
commiſſion, nor by any ſubſequent ſteps to 


obtain one. If this objection were to pre- 
vail, it would equally hold at any diſtance of 


time, though it were never in the contern- 


plation of any creditor to ſue out a commiſ- 
fion, But I think that, apart from that con- | 


ſideration, it does not lie in the defendant's 


mouth to make the objection. Where à per- 


ſon pays voluntarily with notice of the bank- 


ruptcy, there the rule holds; but not where 


he pays by the coercion and judgment of a 
Court of Law. An act of bankruptcy can- 


not not over- reach a judgment recovered. 
If indeed it were by colluſion, that might al- 


ter the caſe, Bur there is no pretence for 


ſaying that there is any colluſion | in the pre- 
ſent caſe. 0 


| Buller J. The firſt — is, Whether ; 


this action can be maintained in its preſent 


form. The parties entered into articles of 


co-partnerſhip, in which there is a covenant 
to adjuſt and make a final ſettlement at the 
expiration of the term. Primd facie there- 


fore the plaintiff was entitled to bring an 
action on the covenant: if it reſted there, 
the objection mult have prevailed. But on 
the diſſolution of the partnerſhip, the parties 

Os © ſettled 


1 


tis 


. » 4 
, * 
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ſettled an account. And it is to be obſerved, 


that the account was not confined to matters, 
relating to the partnerſhip, but it includes 
other articles for which covepant will not lie. 
Therefore when the defendant promiſed to 


covenant. And even if no other articles had 
been introduced into the account but thoſe 
relating to the partgerſhip, I ſhould ſtill be 
of opinion that aſumgit would lie. For the 
queſtion then would be, Whether a previous 
partnerſhip being diſſolved, and an account 
ſettled, is or is not in point of law a ſufficient 
conſideration for a promiſe ? I have no dif- 


| ficulty in ſaying that it is. Now here there 


was an expreſs promiſe- by the defendant to 
pay the balance; and therefore the caſe cited 
from Alleyn does not apply; for in that caſe 
there was no expreſs promiſe. It is objected 
that the judgment in this action could not 
be pleaded to an action brought on the cove- 
nannt: but I think 1 it might, if pleaded with 
proper averments. For a plaintiff cannot re- 
cover a double ſatisfaction: if he has reco- 
vered a judgment in one ſorm of action, he 
cannot afterwards recover in another for the 
ſame cauſe of action. With reſpect to the 


pay the balance, there was an end of the 


other objection, in ſupport of which the caſe 


of Vernon and Hante is cited; there the 
1 
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deyment was made voluntarily with know- 
küge of aß act of bankruptcy, which was 
| followed up by a commiſſion. ' The aſignees 
enn only recover where the payment has 
been voluntary, and with notice: but in the 
pPreſent Caſe there has been no commiſſion, 

no doequet was ſtruck; neither was there 

any intention to fue out a commiſſion; and 
the defendant will not be conſidered to have 
paid this demand voluntarily. If indeed 
there were any fraud, by the defendant's col- 
loudiag with the bankrupt in ſuffering a judg- 
ment to be recovered againſt him, that would 
be a different caſe. But there is no fraud 


in this caſe; the defendant has no legal 
am and nn is N 8 
form. 2 | 


Groſe J. kid himſelf of che ame op 
nion on both — 


| Rule diſcharged. 4. 


By the common law none could be charged 
in account, but as guardian in ſocage, bai- 
liff, or receiver, except in favor of mer- 
chants, and for the adyancement of trade, 

and by the law of merchants, one naming 


T's | 74 him- ; 
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huimſelf merchant, might have an account 

againſt another naming him merchant, and 
charge him as his receiver a. And altho' 
actions of account may be brought in ſome 


caſes by one partner againſt another, yet ſtill 


are matters of account thought more 4 


perly cognizable in equity than at law, as 

the party can have a diſcoyery of all books, 
papers, and 'writings, together with the be- 
nefit and advantage of the defendant's oath. 
But ſince the practical arts of merchants and 


traders are beſt underſtood by thoſe who are 


moſt ſkilled in the ſcience of merchants ac- 


counts, perhaps the readieſt way to adjuſt 
differences between partners is to refer all 


matters in diſpute to perſons in their own line 
to ſettle accounts between them. 


ters of account which are intricate, refer it 
to two merchants named by the parties, to 


_ conſider the caſe, and report their opinions 


"0 it. 


Thus in FR caſc of les v, Wikis and 
1 Others b. 


al Toft. $72.2, 11 Co. 8g. 
ba Atk, 144% 


have the higheſt authority for adopting this 
plan, becauſe the Houſe of Lords, in mat- 
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it, rather 
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CHAPTER „ =" 
2s between Partners aid Third 


| Perſons. 


Menn. and traders „ 


5 of no difference. between dealing with 
an individual or aco-partnerſhip-firm, and 


all partners are bound by what any one f 


Thus aſh vi; parton be en 
2 ſum of money of a third perſon, but only 
one gave a bond, and the other witneſſed it, 


the money was afterwards entered in the 
caſn- book of the partnerſhip; upon a bank- 


ruptey happening, a joint commiſſion was 


taken out, and the obligee named in ſuch 
bond was conſidered entitled to come in and 
prove his debt under he Joint commiſſion a 


 Solikewife it hath been ruled that if two 


partners agree to pay a ſum of money to a third 
perſon, tho out of their own 6 


FS. 1 Alk. 225, 


for, guoad Bac, each partner muſt be conſi- 
dered as an authoriſed agent for the reſt, both 
* work common 118. n the nn. 


„„ 


* 
— oy, — 
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they muſt be jointly ſued. Thus it was 


held in the caſe of Byers v. Dobey, where 
there was a contract made by two partners 


0 pay a certain ſum of money to a thin 


perſon equally ae . 


This 0s: an FEY in mn fed fot. the 
uſe and occupation of a ſhop, counting-hovuſe, 
and chambers, part of a meſſuage, with the 
appurtenances, Sc. quantum meruit, money 
paid, laid out, and expended, money lent 
and advanced, money had and A da- 
mages — 


Plea in aa — That the promiſes, 
Sc. if any, were made by the defendant and 

done George Bathell joimiy, and aot- by the 
| defendant * Sc. 


en That hp were add 
_ defendant only, and not by him and the ſaid 
George Jointly, Fc. On which iſſue was 
Joined, and a verdi& found for, the defend- 
ant. The material facts of the caſe were 
_ theſe: By articles of partnerſhip entered i into 
in 1774, between David Humpbries of the 
one part, and Richard Byers (huſband of the 
plaintiff) Jobs Dobey (the defendant), and 


 b H.Blackſt, Rep. 236. 2 
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George Bethell of the other part; it was 
agreed, amongſt other things, that' Byers, 
Dobey, and Bethell, ſhould carry on in part- 
nerſhip the trade of a hofier for 14 years, 
and purchaſe the ſtock in trade, utenſils, and 
fixtures of Humphries : that Humphries ſhould 
grant to Byers a leaſe of the houſe, c. 
where the buſineſs was cartied on for twenty- 
one years, at the rent of 501. clear of all 
taxes, payable quarterly, by and out of the 
private caſh of Byers ; in which leaſe, 'a room 
ſhould be referved for the uſe of Humphries, 
during his life, and after his death' for the 
uſe of Byers; that the buſineſs ſhould be 
carried on by Byers, Dobey, and Betbell, in 
the ſhop and other parts of the houſe'as it 
had before been done by Humphries; that 
_ Byers and his family ſhould live inthe houſe; 
that Byers ſnould during the partnerſhip, as a 
compenſation for- the ufe of the ſhop and 
premiſies, be paid equally by Dobey and Bethel} 
out of their own private caſh 25 l. yearly, by 
quarterly payments, and that they ſhould 
pay Byers a mciety of all taxes whatfeever, 
for, or on account of, ſuch houſe and pre- 
' miſſes: that if either of the partners ſhould. 
die and leave a widow, fbe ſbould, if fbe choſe, 
Ie taken into the partnerſhip for the remainder 
of the term : chat if Mert ſhould leave a 
widow, 


as verween, 1 
widow, and the ſhould continue in the buſineſs 
with the ſurviving partners, then ſbe ſbould bold 
the ſaid bouſe upon the ſame terms and cundi - 
Tians as be would LES, ING 
* Sc. ado 


| Byers died in 1778; his widow, the plain- 
tiff, continued in the partnerſhip with the de- 
 fendant and Betbell, till the expiration of it, 

when ſhe brought this action to recover 124. 
103. half the annual rent of 25 J. (for the 
uſe of the houſe, &c. which was to be paid 
equally: out of the private caſh of the defend- 
ant and, Bechell, according to the articles), 
togetker with the rent for part of a year pre- 
Half of one moiety of the taxes, as the de- 
fendant's ſhare under the articles 


A role having been granted to ſhew cauſe 
rde edi ſhould not be a akde, and 
Know; Thea n. | 


" Bond "EY POS . a 1 comrades 
that the words © to be paid egually, made. 5 
Dobey and Betbell joint tenants, and not 
tenants in common. This conſtruction would 
de put on the like words in a deed; and if 
words of gtant be thus conſtructed, ſo alſo 
„5 ought 


11 
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ought words of render. Although in wills 
and deeds of conveyance under the ſtatute of 


| uſes theſe words would make a tenancy in 


common, yet in deeds at common law they | 


make a jointenancy. 1 Salk, 390. Vard v. 
3 | 


Fatſon Serj. for the plaintiff matic that 
as the money was agreed to be paid © out of 
the private caſh” of Dobey and Bethell, it was 


to be paid by them ſeparately, and not out of | 


the joint ſtock. There could be no joint 


private caſh : the expreſſion, to be paid equal- 
ly, could only mean that each ſhould pay a 


moiety of 25 l. and the words private caſh, 


ew that ny were IE an{werable. 


Lord Tae If one of them had 


died, would Byers have been entitled only to 


12 J. 10s.? The intereſt in the trade would 
have ſurvived, yet according to the argument 
of the plaintiff, though that intereſt would 
have ſurvived to the partnerſhip, Byers would 
have been reduced to 12/7. 105. It was in 


its nature a joint undertaking, 


|  Gonld and Heath J. of the fame opinion. 


a8 herben, cc. "a 


Willen J.—The words private caſb, could 
only mean that the rent ſhould not be paid 
out of the partnerſhip ſtock, but the contract 
was joint between Dobey. and Berbell, as re- 
laying to a third perſon. | 


Rule diſcharged. 
In a firm or company where the partners 
are jointly concerned in any trade or buſineſs, 


the books are kept in the name'of the whole, 
and the ſtock being joint, it is underſtood by 


merchants that there can be no other method 


of ſtating any occurrence, that can happen in 
trade between the partnerſhip and third per- 
ſons, otherwiſe than if carried on by a ſingle 
perſon, the company being relatively ſo conſi- 
dered by aſſuming a title which includes the 
whole ; therefore the mode of traffic mult in 
all reſpects be conſidered the ſame between 
partners and third perſons, as with an indi- 
vidual merchant and the world. And in all 
legal proceedings by or againſt partners re- 
ſpecting any joint contract or undertaking 
with third perſons, it is neceſſary that the 
partners ſhould be joined, otherwiſe advan- 
tage may be taken of the omiſſion. a 


Thus it was ruled in the caſe of Leglike v. 
Champante ©. Where there is a partnerſhip 


+ 3 San, $20. | | | 
demand, 


demand, all the — Jars in the a- 
an, for the contract and undertaking is joint; 
and if in ſuch caſe one partner only brings 
the action, the defendant may take advantage 
of it at the trial, and nonſuir the plaintiff; for 
the contract is not the ſame : but in the caſe 
ol atort, this muſt be pleaded in abatement. 


Therefore, i in the caſe of Grabaw v. Robin 
= fond, where the plaintiffs were partners with 
| : two other perſons of the name of Grant; and 

they were joint owners of a privateer which 
- cruiſed in company with the defendants, un- 
der an agreement to ſhare the prizes equally. 
They took a prize in the Mediterranean, which 
vas condemned at Minorca, and divided the . 
money ariſing from the ſale: the ſentence = 
= there was afterwards reverſed here, and refti- '2 
. tutiĩon ordered: upon which the plointif alone 
I paid the whole money, (their partners having 
become baukrupts) and now ſued the defend- © — 
ants for the moiety, and they were nonſuit- - 
ed; for if the money was partnerſhip proper- 
20 ty, the tion ſhould have been in the name of 
f . ell the partners; if it was their own, each 1 
. | 5 had his own action. | 


Yet, it is held chat — a y 20-1 _- 
alone may ſue. As in the caſe of Garret v. 25 


4 2 Term Rep. 282. 1 
2 | Tay- 


1 ö 


fendant to ſell ſome timber for them, in whieh 


they were jointly concerned ; two of them he 


had paid their exact proportion, and they had 
given him a receipt in full of all demands; 

the third now brought bis aftjon for the. 3 
der, being bis Hare; and it was objetted, that 


2 this was a joint employment by three, one 
alone could not bring his action: but it was 


ruled by Lord Mansfield, - That where there 


had been & ſeuerance, as above IT that one 
alone might ſue. = 


So it was held in Kirkman v. Newftat f 


where the action was for the uſe and occupa- 


tion of a houſe, it appeared that the houſe 
was the property of ſix ſeveral tenants in 


common; to all of whom, except the plain- | 
tiff, the defendant had paid his rent: and this 


action was for his ſhare of the whole rent. 


It was objected that one tenant in common 
alone could not bring this action, but that all 
ought to join: but Lord Margfeld over- 
ruled the — ns as en _— 


| vered. 


Upon an FF PR aſſungſir againſt * 
ral, a joint debt on contract muſt be prov- 
e Sitt. G. Hall, Trin. 4 G. 3. MSS. Eſp. 115. 

F Sitt. Wellm. M. 1776. MSS. Eſp. 117. 


Flore q white three had OM the de- 
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ed g; for it is different in contracts fram what | 
it is in torts, which are ſeveral, and in which 


And there muſt be either an expreſs or 
implied promiſe to found this action upon h. 


Note i, That a promiſe before it is broken 


may be diſcharged by parol agreement: but 


after it is broken it cannot be diſcharged with- 


out deed by any new — without ſa⸗ 
tisfaction. 


Sok he may give in evidence on the gene- 


ral iſſue, that the plaintiff has a partner, for 
then it would not be the fame contract. For 


the giſt of the action is the fraud and delufion 
that the defendant has offered the plaintiff in 


not performing his promiſe, and therefore 


whatever goes to ſhew there was no contract, 


or that it was performed and releaſed, or that 


there was no conſideration, goes to the giſt of 


the action, becauſe there could be no deluſion 


action brought. 


* Buller's N. P. 129 18 5 as, ON 
h Ibid. . 5 
iz Lev. 144. Ca. K. B. 538; 1 Mod. 259. 

k Buller N. P. 152. 


89 


—-— 


or fraud eo the plaintif at the time of the 


5 „ 


14 


as ketten, be „ 
vo he may give in evidence that the pro- 
Miſe was made by him and another jointly |; 


though in regard to this there has been ſome 


latitude of late in the conduct of moſl Judges, 
who will not nonſuit a plaintiff. on ſuch evi- 
dence, unleſs it appear clearly that the plain- 
tiff kaew there were mort partners than he 
has brought his action againſt, for he gave 
credit only to ſuch, and therefore the Jaw 


may well * an n them only. 


8 And i in a late caſe, where two perſons were 


partners, and the plaintiff | dealt with them as 
ſuch, and intitled his account © Cole and 


Sbute, but brought his action againſt one 


only, and was nonſuited at the Aſſizes; the 
Court ſet afide the nonſuit, and * a 
. . | 


This was an aQionbrooghe . one part- 2 


ner N 1 0 a men account, 


At * ul (Sbich was wot Mr. Juſtice 


| Bathur) the defendant gave evidence that 


there was another partner (named Cole) who 
was vol. joined i in the action, as a defendant; 


1 Segar and Randal, Mic. 24 Car. 2. 
m Bur, 2611, 2 Black. Rep. 695. S. C. 


Z 2 which 


r 
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ſome alan — him. 
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3 Pottuerchtp— 
which he ought to have been, as the plaintiff 


knew the fact to be ſo. Whereupon We - 
plaintiff was nonſuited, | 


"Mr. Sei Aid miovb# (dpyni'he' gtd of 


this inſtant May 1770), on behalf of the plain- 
tiff, to ſer aſide this nonſuit, _ to have a 
new trial. | 


11 appeared upon the Tull: report, that 


| the plaintiff could not but know of the part- 
nerſhip; for that all the letters ſhewed, and it 
was even ſtated upon the very account itſelf, 


« that Cole and Sbute were partners.” 80 
that the plaintiff was not furprized by the de- 


fendant producing this evidence" of a partner- 
| ſhip: on the contrary, he had brought his 


action in this manner againſt the preſent de- 
fendant alone, with a deliberate ge to take 


The Serjcant's 8 objettion Was, tae this 
matter could not be given in Ow but 


ought to have been 3 in eden 


The N gave bim a rae to ner why 


the nonſuit ſhould not be let alide, and a new 


trial had. | 
Mr, 


1 
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Mr. Setz. Davy now (on this 14th * ok 


May ) ſhewed cauſe. 


He ſaid, it would ws very milchie vous, ik 
a perſon having a demand upon a partnerſhip | 


ſhould be at liberty to cull out one particular 


partner, and bring an action againſt him alone, 


leaving out the reſt of the partners. 


In the * of Boſon v. Sanford, 2 Salk. 440. 


the Court held That all the part-owners . 
of the ſhip muſt be joined: and they gave 
judgment for the defendant, becauſe all the 0 


owners were Wan e 


This may undoubtedly be . in abate- 
nent, but it is not neceſſary that in all caſes 


in ſome caſes, and under certain circumſtan- 
ces, and. partly where it is within the plain- 
tiff's own knowledge *© that there are more 
partners,” it may be given in evidence, with- 
out pleading it in abatement, __ 


| Here, the plaintiff knewo that Cole was part- 
ner with the defendant. He was not ſurpriz- 


ed by this evidence: he acted with his eyes 
open, and with a deliberate deſign to take an 


unfair advantage. 


whatſoever it muft be pleaded in abatement: 


Ta 


3 - Þ artnerſhip— 


If the defendant had pleaded in abatement, 
he muſt have ſp#n who his partners were; 
and then the plaintiff, being thus informed-who 

they were, muſt have brought a ew action 
againſt them all. But in the preſent caſe, 
the plaintiff already knew, of his own previous. 
knowledge, © who were the partners: and 
therefore he was as much obliged to bring his 
action originally againſt them all, if he had 
eome at that knowledge only by the defend- 
ant's plea in abatement. As ſoon. as, he 
knows who the partners are, he is obliged tor: 
bring his action againſt them all; however 
he may come at this knowledge, he cannot, 
afrer having obtained this knowledge, ſele& 
one, and omit the reſt. Its being, pleadable 
in abatement ſhews that he cannot omit any 
one, if in fact there are more than one; an 
it he does know it before he brings his action, 
it is more expeditious and more reaſonable, 
that he ſhpuld join them all at firſt. And 
though it may have been heretofore holden 
« that it could not be given in evidence,” yet 
that was only an opinion at Ni Prius: there 
never has been any ſuch determination of this 
Court, or any where elſe in your Lordſhip's- 
time. And if it has been ever holden © that 
it was ſufficient to make the ing partners 


defendants,” the rule has been. ſince eſta- 
bliſhed, 


bel Ne: that al muſt be coined, ifknown.” 


He therefore that, the nonſuit might [ 
be recorded. 


» ws. 


Serjeant Marian wes: proceeditig to ſup= 
port his rule, but was ſtopped by Lord 
Mangfiets, : as not * 2 


Lord Mangfetd, re be ſure, a diſtinction 
is to be found in the books between 7v72s and 
aſſumpfſits: That in terts, all the treſpaſſers 
ce need not be made parties: but in actions 
© upon contra, every partner mult be made 
« a defendant.” Many nonſuits, much vex- 
ation, and great hindrance to juſtice, have 
been occaſioned by this diſtinction. It muſt 
have been introduced originally from the re- 
- ſemblance of convenience, that there might 
be one judgment againſt all who were liable 
to the plaintiff's demand. But experience 
| thews that convenience, as well as juſtice, lies 
the other way. All contracts with partners 
are joint and feveral : every partner is liable 
to pay the whole; in what proportion the 
others ſhould contribute, is a matter merely 
among themſelves. A creditor knows with 
whom he dealt, but he does not know the 
ſecret partner. He may be nonſuited twenty | 
times before he learns them all; or Wire | 
e into 
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ir to 2 l equity, for a diſcovery ce kd 
they are. It is cruel to turn a creditor * 
round, and make him pay the whole coſts of 
a nonſuit, i in favour of a defendant who is cer- 
_ rainly liable to pay his whole demand; and 
ho is not injured by another partner's not 
being made defendant, becauſe, what he pays, 
he muſt have credit for, in his account with 
the partnerſhip. Upon this point, I very 


early conſulted the three other Judges of thiꝰã ; 


Court, Mr. Juſtice Deniſon, Mr. Juſtice Fe- 
ter, and Mr. Juſtice Wilmot, They were all 
of opinion, © that the defendant _ to 
plead it in abatement ; he then muſt ſay, who 
the partners are,” If the defendant does not 
take advantage of i it at the beginning of the 
ſuit, and plead it in abate ment, it is a waver 
ol the objection. He ought not to be per- 


mitted to lie. by, and put the defendant to the 


delay and expence of a trial, and then ſet 
up a plea not ſounded in the merits of the 
cauſe, but on the form of proceeding. The old 
caſes make no diſtinction between the plain- 
tiff s knowing of à partnerſnip, or not. Here, 
indeed, the plaintiff knew of it; but the pre - 
fent defendant was the perſon with. whom he 
tranſacted, He muſt be allowed this, in his 
account with the other partners. No injuſtice 
is done to the defendant by allowing the plain-- 

e | EL  Þ 


%. 


As between, St. - 34s 
Gf to recover but qreat injuſtice is done to 


the plaintiff by allowing the nonſuit to ſtand ; 
and what is ſtill worſe, a-mode of litigation n 
— N is inconvenient. Sr 


— 


| Mr. Filtice Afton cartel; He "TY 


that his Lordſhip had gone through the whole; 


he would not repeat what had been already 


mentioned, but he obſerved that there was no 
neceſſity for admitting it to be given in evi- 


dence, not any inconvenience in pleading 1 it 
in abatement; and the not pleading it in 


N aharement { ſeemed | to be a waver of the ob- 


FO = . a 
The exls in which Mr. „Jelic 7 Yates "PP 

the cauſe, was a contract about wood, but it 

was never decided here by the Court. 5 


He * notice e chat upon a 12 Bond the. 
action cannot be brought againſt one of the 
obligors only. This was the point of a caſe 
in Michaelmas Term 1750. 24 G. 2. in this 
Court, which was argued by the late Lord 
 Lifford: the name of it was Homer v. Moore. 
II have a note of this caſe. ] Non eft faftum 
was pleaded, and the 3 jury found i it to be the 
deed of both. 


— 
” * ——— — 


4 Partnerſhlp= 
MI. Serjeant Hewitt moved in arteſt of 
judgment, upon the face. of the declara- 
tion. He acknowledged that it could not 
have been moved in arreſt of judgment, if it 
had not appeared upon the face of the decla- 
ration; but it there appeared that both had 


ſealed the obligation, and both were IS. 


He owned that if it had not appeared. upon 
the face of the declaration, it muſt have been 
averred. Mr. Ford, who was for the plain- 
tiff, gave it up, and the W was ar- 
reſted. 


Mr. lader Willes and Mr. Jutice Black- 


None being both of the ny * 


The whole 8 were unanimous chat 8 


the nonſuit ought to be ſet aſide, and a new 
trial had. t 


Rule made abſolute, 


Where an action is brought againſt two 
joint debtors, and one only appears, the cre- 
ditor may have judgment for his whole debt 
againſt the perſon appearing, and by default, 
end aaa aaa & hve 


n 2 Atk. 307. 


1 
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11 am action is brought nn one partner 


only, no advantage can be taken of the — 
kon, but by plea in abatement. 


Thus in Abbott v. Smith o. "which Was 2 
_calggnn indebitatus afſumpfit. On general iſ- = 
fue pleaded, verdict for the plaintiff. It ap- 
peared on the trial, that the defendant Smith 
and gne Robinſon were merchants m partner- 
ſhip, and that partnerſhip notorious. That 
the dealing vpon' which the preſent action 


was founded was tranſacted between Abbott 


and Robin/on only, but upon the partnerſhip 
account, aud that at the time of bringing che 
_— the a. was diſſolved. | 


Chen, ſupported by Walker, moved 65 a 
new trial laſt Michaelmas term, becauſe it 
appeared upon evidence, that the action was 
miſconceived, and ' ought to have been 

brought againſt both the partners ; where- 
| fore he inſiſted, that the Judge who tried 
the cauſe, (Mr. Juſtice Nares), — 
n che plaintiff. 


N 1 
of the Indifpoſition of the Chicf Juſtice, and 


» 2 Black. 947- 


„  _ Partnerſhip— 
this being a matter of extenſive precedent, 


it was wiſhed to be determined in, 2 full. 


. 


3 FO for the plaintiff ſhewed for 


cauſe, that it had been already determined in 


| the caſe of Rice and Shute in the King's 


Bench, Paſch. 10.Geo. 3. That where a man. 


deals with two ot more partners he may 


bring his action againſt any of them at his 
option, and his leaving out the others is only. 


pleadable in abatement. And this caſe is 


ſtronger than that, for here the credit is 
proved to have been given to the partnerſpip 
account. And therefore as the undertakings 2 


of the partners are ſeveral as well j joint, they 
are ſeverally liable to an action. Tis true 


there is an old caſe where the contrary doc- | 


trine is laid down, that of Bo/on and Sanford, 


Salt. 440. 3 Mod. 321. Shower 29. 101. f 


3 Lev. 258. Carth. 58. There it was 
argued, that becauſe all the owners of a 
veſſel muſt join as plaintiffs in an action 


againſt a ſtranger, therefore a ſtranger muſt 

| Join them all when he brings an action againſt 

2 of them. But this is a ſtrange non Jequi- 5 
The owners themſelves know who is 

owner and who not: a ſtranger may not have 


knowledge. 
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knowledge. And the authority of this caſe 
has been ſhaken, by many determinations: at 
Ni Prius, and this of Rice and Shute by the 


Court. It is fit that the defendant ſhall be 
driven to his plea in abatement, if it were 


only for this reaſon, chat in a plea in abate- 
ment the defendant muſt name all the part- 
= ſo the plaintiff cannot miſtake a ſecond 

But when given in evidence on the 
WK iſſue, the deſendant may ſhew at firſt 
one other partner, the next time ro, and ſo 
on, to his endleſs vexation, rai 


h. and Walker, in n of the rule, 
-contended, that this caſe was diſtinguiſhable 


from that of Rice and Sbute, becauſe there 

the action was brought againſt the acting 
| partner, whereas here the dealing was with 
| Robinſon, and not with the "defendant Smith. 
Tou muſt admit notice of the partnerſhip, 
| before you can bring action againſt a non- 
acting partner. That all contracts by part- 
ners are primd facie joint, and require ſpe- 


5 eial circumſtances to make them ſeveral. It 


never was the opinion of the Judges in 
Boſon and Sandford that inviſible partners 
might ſtart up from time to time and per- 
| plex the cauſe: Their i idea extends only to 
Ly on 5 Known 


= ET Partnerhip— 


known and vile partners, as in the preſers 
caſe, 


In Lud and. . at Shrewſbury At. 


Ges, the 4th of April 1767, the caſe was, 
that Lid fold ſome wood to one Wilkinſon, 


covering that Green. was 8 partner with Wil- 
Lin brought an action 2 Green. 


Trutes Juſtice, held W an 2 iion might 
lie againſt Wiltigſn only, or ” 
and Wilkinſon, but not againſt ; 
and that the plaintiff ought to be nonſuit: 


but however made a caſe of it: which not 
being ſet down in time was never argued. 
As to pleading this in abatement, it is im- 


poſſible. It is 2 plea in chief: it denies the 


and therefore amounts to the general iſſue. 


And 80 inſtance, of it can be found in the 
books. It would produce more fraud and 


morale 
medy. | 4 


| Aferwards in | the- ſame term, De Grey 
Chief Juſtice delivered the * 1 the 


Court. 
1 here 


* abſconded: and Lied afterwards diſ- 


reen alone, 


whole declaration, it ſets up 2 joint contract, 
| where the plaintiff declares on a ſeveral one: 
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There are two conſiderations neceſſary for 
the Court to decide upon in this caſe. 1. The 
nature of the contract. 2. The manner of 
the ſuit. The laſt is conſequential upon the 
former. The contract when made with 
partners, is originally a joint contract, but 
may be ſeparate as to its, effects. Though 
all are ſued jointly, and a joint execution 
taken out, yet it may be executed againſt 
one only, Each is anſwerable for the whole, 
and not merely for his proportionable part. 
Equity muſt be called in to make the reſt 
contribute. A creditor, being party to the 
contract, is bound both by law and con- 
ſcience, to do all that is neceſſary to effectu- 
ate the contract. He may ſue one of his 
debtors only: but if the defendant calls on 
him to make all the reſt defendants, he ſhall 
be obliged to do it. It is juſt that it ſhould 
be ſo. 1. That all may aſſiſt in the defence. 
a. That all may enter into a rateable contri- 
bution to pay what ſhall be recovered. 
3d. To take away all colour and pretence 
of colluſion, Where the ſuit is only brought 
againſt one, the law perhaps cannot do com- 
_ plete juſtice in the ſame ſuit. I know of no 
- writ of contribution. But in another ſuir, for | 
money laid out for the other's uſe, contribu- 
tion may in effect be obtained. A Court of 
Equity 
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2 Culling all parties before the Court. So at 
* if the defendant means to take advan- 
cage of the partnerſhip, it ought to be pleaded 
in abatement e elſe it is ſuppoſed to be wav- 
ed. As it is for the benefit of the defendant, 


he ought to claim it in the earlieſt ſtage, and 
not put the plaintiff to the trouble of making 
out his caſe, and then bring this. objeQtion 


after. In Beſon and Sandford all the Judges 
agreed, that if che matter could be pleaded 


in abatement, it ought not to be given in 
evidence: and Dolben _— 3 held _ it 


might be ſo Rs 


Holt and the other two 8 een, 


general 


l it was ſaid to amount to the 
iſſue by denying the point of the action. But 


at the ſame time that I did, is not ſaying that 


I did not contract. In the caſe of joint bonds 


this doctrine is ſtrongly ſupported, Whelpdal's 


caſe, 5 Co. 119. Stead and Mobun, Cro. Jac. 


152. If now off faftum is pleaded to an action 


brought againſt one obligor, proof of a Jon | 


* does not vitiate the action. 4b, 


80 in Chapple and — + ln 297. 


2 Kab. 525. reported allo. 1 Yentr. 34. 1 Ci 


Equity does complete juſtice at onee, by 


ſurely, ſay ing that another perſon contracted 


derf. 


4 


72 an i113 2: : 


& 


112 — . 


On, 


5 


: 


bg in, 
| | gy, that an ; alſo. 

e e Nor . 
is this novel docttine, without any inſtance 
(as was ſaid) to be found in the | 9 


is 43 old as the Year-Book. "Mich. 3 3s "Hen, 6. 
238. It one brings debt agaialt another, and | 
| declarex for. the price « of a borſe, i it is a good | 
plwGKẽba in abatement to ſay, that the  defendarit 
„and another botght the faid horſe. S. C. 
cited Bro, f. Rriefe 37. Sa Tr. 98637 "= 1 


Writ of debt brought againſt . and anc Ly 
ne | © fags IE? 


declares on a contract: efenda 
that ho toe we le 3 
C. till living and not named in t e write 3 
7 upon which he writ abated. ' Afterwards | = 
| hes, and der wric is brought apainlt B. 
upon the ſame contraft, he ſhall be 5 . 
2 his law (which ſhews it to have been 
. ſimple, contract) although he hath before 
acknowledged the contract, for he t may "0 
ſince Anu ir. And again, Paſcb. 10 EA. 
+, 5. In writ o of account againſt me as re- 
eier, its a good plea that 1 and another 
| WAL As FEEL 


— 
* - N 1 


— 


5 ba © IE I 
= Ne IR 


2 receivers, , who is Kill 1 
ment of the writ” For 571 
pel the plaintiff to e well as 5 
me; and befides he may have ſome matter 
of diſcharge of which 1 have no knowiedge. 
II this be, as it i, found law ; it is alſo ber- 
ter upon the ſcore of convenience that ir 
ſhould be fo effablifhed, as has been already 


32 


dene jn Rice und Wein the King's kee. 3 


The cafe of Lod and Cree was never” 
determined as ſtared, it was only the firſt 
thoughts i of a fingle, chough very reſpectable 
Judge on the circuit; and he left it to che 


- Judgment o of the Court as 2 9 ge point. 


In Boſen and Sanford the cout: was divid- 
| ed; and the three who determined the caſe 
went upon 2 falſe aſſumption, that this could 
not be pleaded in abatement. Had they 
been aware that it could, A Br 
it could nor have deen given in evidenee. ; 


: The bases I hinted at i "this : * 
by forcing the defendune vo lead this in 


he iT es more han once, by 
ſetti freſb partners upon every freſh 
el Eee rk of 


2 
= 


| . 
. As between, &c. 
the caſe, and 9 the plaintiff a better 
1417 1 1 1 14 1 — 00 


if X OT bartheltdip bete de 
and B. and aſter iſſue 30 ined, A 
and C.t this e 
be concluſive againſt « che defendant.. 
colluſion in omitting a known 


oy ay 4 * 


is proved between 4. 


- 


M 


to be ſure is poſſible, but it follows 


%%%Fͤ I HO 008 es 


neceſſary conſequenee of the doctrine. Great- 
er inconveniences, will follow from, ect 


it, than 82 from adopriog Wt don 


3 Rube or «xe rg 
*s | Per tot. Cur. 1114 
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 Liabflity of each to crab. 


Wire one partner is out of the 
kingdom, the partner before the 
Court wall pay the ber meek of A * de- | 
mand. | 


r 5 
tion was, if a bill be brought againſt one 
| partner for a joint demand, and the other 
is not amenable to the Court, being out f 
the kingdom ;. whether the partner before 
' the Carre hall yoy the while, DI ODE 
N | | 


„ 
whole. This is analogous to the proceedings 
in courts of law, and like wiſe in this Court; 
for where a defendant is out of the reach of 


the Court, and cannot be made to appear, it 


amounts to the fame thing as if the plaintiff 
had taken out proceſs for want of an appear- - 
 - ance, and carried it through the whole line of 
* 


* 


I3 this caſe, it 4s in vain to take but pro- 
ceſs, becauſe the joint debtor is out of the 

kingdom. An exception for want of parties, 
d e ee 1 W e = oh 


"ii the e r nt nne hen micha et | 
proceeding at law, in caſe of a joint demand, 
if one of the creditors will not join in MO 

action? He is ſummoned and'ſevered': i he. 
- will not proceed Jointly after ſornmotis ähd 
ſeverance, then the other cri has ju: 


= | ® 
944 | [J* 4 1 4 4s: 2 F114 AS 5 24 


| Gris ik hand, i Sede wee Jeint- 
debtors,” the creditor mult. bring f 1. 720 
| againſt both; but if obe only appears, And the | 
creditor carries it on through the | whole 1 Une 
= : proceſs to an outlawry againſ}/ 1 the perſon 
not appearing, "then be may proceed folely 5 
; againſt | the other, and ſhall have judgment. for . 
his whole debt a REL the perſon. appearing, 


and judgment only by d defrulpagainſt the per- . 
. which, } is all that he 
to 


forzas to his : 


56" 
\ 


fon who goes not 
can do with 
Is 2 3. 


5 


*. 


| 
'F 
1 
N 
\ 


n.. 6 ˙ <eag <4 x 7 _— 
£ : 
= 


through the whole line of proceſs againk a a 
Sonia eee © the gue 5 


partner, where the other is out of the king, 
dom, that an accoui n and 
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gon, Gere freed 109. upon 


* autlawry. if, 1 ws. : 2G 


Fe 10004 3 


1 Ferrer 


| progelyin cgurts of equity effectusl, againſ 


perſans who refuſe 


to appear, 5 Gen. 2, c. 28. 


Li. e alles * Upon the defendant's 


aten he Genes mag paces the hill 
te to be taken pro confeſſo, and; make ſuch, de- 


'& cree as ſhall be thought juſt; and may 
© thereupon iſſue proceſs to compel the per- 


« formance; by an immediate ſequeſtration, 
« or by cauſing the poſſeſſion of the eſtate or 


5 «fe dempaces bo, the hl . 


ed in che plaindif, or otherwiſe, ax the nne 
«re ofthe caſe Hal require. IE 


Moes de u . 


1 ſet down the cauſe againſt the other 
defendant, and have a decree for the whole. 


If yay could do this before the act of parlia- 

ment, where a perſon was. in the kingdom, 
but obitinately refuled'to ; appear, mui 
dught the Court to make z de ecree againſt one 


129-36 * > C5 137 N is tk it 


; 
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 qututhcontMil el by vun whether the” 


« diſcharge of a bankrupt, by virtue of that 
the | 
partners of fuch bank rußt, för the Thme | 
— ehacted and 
derhaied' by che advhbrity afGreie;thar by 

< the diſcharge of any hanærupt or banrropta, | 
te by force of the ſaid act, or any other acts 


—* ſhould be conſtrued to diſcharge 


<" relating to Bitleröpts, from the dots by 
him, ber, of tllem dus And wing at the 


4e time thikt he; ilſe; or thky dig vetonſe 4 


„ binkrüpt; Hall not be“ contrted, Br was 
 #"\pjednt'or inden ro reien c dich 


A2 4 were 


i 


ian, f 


er menge r the rims he beben bankrupe, 


"Noi berſon or perſdits d 


e 44. © 13, E f. 4 


F 


2 tract together with ſuch bankrupt or bank- 
_ © rupts, from the ſame. debt or debts, from 


105 ä Wig: 
©, were partner? or partners with... the. . faid 


Pack wad "YT 


<« bankrupt. in trade, 2. EMO Vs be, or 


Jointly bound, or had made any joint con- 


* which he was diſcharged, as aforeſaid, hut 
* that cormihSuading. ſock. difchargs,, ſuch 

< partner; and partners, joint obligor and 
 « gbligors, and joint contractors with ſuch 
© bankrupe and bankrupts, as aforeſaid, ſhall 
be and ſtand, chargeable. with, and liable, to 


2 


= 


« pay ſuch debt and debts, and to perform 


Pre a8 if the ſaid bankrupt and 


- 
* 


7 


vo EDEN Aft 2. ® SO TRA 'P 
: l 1 . A * 
5 CLARE © 5 abs oy eo. 


" Apd panes y be. conſidered. lable to 


the fulleſt extent in all caſes where a.commi- 


dena bankrugs E e e 


13-10 902600 hat; * 
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do creditors, as to the making of their elec- 
tion, in. caſes where, partners are jointly and 
ſeverally bound, which , makes them indiyi- 
Aually Table; For; it is decided chat a bond 
_ creditor to whom. the partners. were jointly 
| and feverally bound, may make his election 
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to come. againſt the, joint, pr parte eſtate, 


but nor againſt borh, except for the deficiency, 
in ax parte Bowls 2-0 220d 227 es 
e ment Sides BRAT dota 
Where a Joint. commiſſion oni « a3 taken 


out againſt two partners z the, petitioner a 
bond creditor to whom the bankrupts were 
Joul y and ſeverally bound. Ir. was beld, in 
1 may make his election to come 
u the joint, ſepa | 
Fu My caanot come upon the later 
& wr wal ) or the fp ft es 1 

the creditors, of the ſeparate eſtate. are firſt 
Sk And Lord Chancellor Hardwicke 
founded his order upon this reaſoning, becauſe 
the bond-ereditors might have brought a ſe- 
| Parate, ation at law againſt each of them, and 


= 41 +44 * 
* 


might have, had likewiſe ſeparate executions, 
but could not have levied; his debt upon both 


RM; 22 . . 


ro Hatt) the Shale. | 3 „I | 
ELES | © 30 ?51fA69 $134 10 fy 3 10 (| S294 +. 
And in the caſe of Lord Craven..v. Wid- 
2 two partners in trade put in each an 


equal Rock, and agreed by corny. thatthe = 
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deither of their ſeparate debts ſhould © 
the ſtock, but only his bon eſtate, or to that 


effect. They both became bankrupts, and 2 


commiſſion iſſued againſt them both. One of 
them owed ſepargtely more than the” other. 
The queſtion was betweerithe ſeparate\ creditors 
of each batilrupt, and the creditors on ac. 
count of the joint ſtock; for chere ate 

dude the ſeparate creditors from. « | 
. the joint ſtock, bur that it ſhould ſatisfy the 


ſtock debrs. Bur the Lord North 
was of a contrary opinion ; for e covenant 


of che parthers cannot bind: any of their” cre⸗ 
ditors, bur ren themſelves; * be " a 
 Kldlibugh it 15 2 fetded Hale; N al 
partnet id an erttUtor er Hulle; and” with 
the knowledge of Mis copartner ends che truſt 

fund to tlie trad; it betomes 4 dhe which 


may be prove agktnlt the Joint este. Yet, = 


it one partner brings truſt money into a trade; 
wit bout the knowledge it is 
a breach of truſt in him, e 
ea eh zen dede. J de $185 e e e 
een ee er 5; £15 01776607 © $3 7-5 N 
Thereſbre on a. petition res e; 
where it appeared that on the "_ * 5 
a = > a . a : 
. ary 
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cry 1790, 4 commiſſion Aer iſſued 
againſt Milliam Tory, aud. the petitioner and 
Edward Allen were choſen aſſignees; and in 
April 1791, a joint-commiſſion of bankrupt 
iſſued againſt James Allum and Edward Allen, 
under which Lefler and Hyde were appoiated 
aſſignees. Zamesd Alen, before. the latter 
commiſſion, and as one of the aſſignees of 
Tory, recgived ſeveral ſums of money, part. of 
his eſtate, and. paid ſeveral ſums on the ac- 
ecount; and at the time of the, bankruptcy, 
Edward Allen was indebted to the eſtate of 
Tory 4321. 175. '6d. which he had paid and 
applicd in diſcharge, of debt, due from him, 
and James Allen, and otharwiſe in the joint 
trade. The pætitioner applied to the com- 
miſſioners, to permit him. to prove this ſum 


Aa 7. 64. under fthe joint commiſ- 


Gonagaiaſt the partnerſhips. and. the ſame be- 
ing reſuſed, preſented this petition- to the 
Lord er ien at; Og 
F Ws. 70 35 12 17071 1. +43 1: TELTY 


1 


1; 11 Hir . <0 


3 * . 


d ee rene 


- 


money and his' own bond ſecured to B. his _ 


to ſecure B. from ſuch debts. Public notice 


was given to all the 'creditors of the Joint Bock, 
| thi they were either wo receive tber money, or 


rn enen and D. his #eliduary 


ineo: I CSNMRYLL, 


. z 
11 _ \ YO > x» 


vill tor rat's Loire between the'p 
o Aud 


err e cng n 
CFFTCCT oe a 657 
15 4 ee ee 


bound in a Bobs 60 J. S. and A. and B. break 
olf the partnerthip, and divide their ſtock; J. G. 


the obligee in the bond knowing this, and 
that 4. IR e 


brings a bill 
See ef. 5 be (7.8 
er en © | . | TOI r 
Bae Þ yh D * A e r 


Thus 4 dtd K — © goldfwith's 


_ . trade, in 1693 were bound i in bond to 7. 8. 

for the payment of 1000 l. and intereſt; which 
1000 l. was that year employed iti the part- . 
-nerſhip trade; and in the ſame year they dif- 


folved the parrnerſhip, when I by ready 


mare of the partnerſhip ſtock, and fable ad © 
himſelf all the partnerſhip debts, coveranting 


look on A. only'as their pc mr.. B. died, 


F Heath v. Percival, 1 Stra. 40. 2 Eq. Ca. Ab, 
167. pl. 14. 630. pl. 2. IF. Wang, 683. 


* 


wp. 


— 


Liability. 8e. ; 5 
legates. 7. S. in 1708 called in his money 
from A. but then continued it upon A. 's ſub- 
ſcribing the bond at 6 d. per cem. A. conti 
noed ſolvent till 1711, and J. S. might, till 

2 when he pleaſed, have had his mo- 
F. S. outlawed - B. 's executors, and 
— this bill againſt D. B. s reſiduary 
legatee, to recover the 19007, and intereſt 
out of the aſſets of B. A. having in 171 


Chancellor Parker, the defendant's teſtator, 
being bound in a bond, he muſt lie at ſtake 
| until the bond be paid; and though J. 8. con- 
tinued the money on the bond, this was not 
material, ſince it was upon the credit of both 
the obligors. As to the notice given by A. to 

| the joint creditors to bring in their ſecurities, 

and that A, alone would be thereafter liable, 

that being res inter alios as, could not bind 

J. S. and his changing the intereſt did not al- | 
- ter the ſecurity, for ſtill it was the bond of 
both, but that the defendant could not be lia 
ble to more than 57. per cent. for the arrear 
ol intereſt; wherefore J. S. had a decree for _ 
nn. cite o | 


. 1 


"5 The executor (in truſt) being outlewed, and's wit- 
neſs proving that he had enquired after, but could "not 
find him, this was thought to be a full anſwer to che 


objection thet ee ee 
Ibid.-- 


Co- 


— 


86 5 — 9 
5 Geka accepes diefeuckange| five nerack 
E 1 _ 


b 19 een v. Hall. 


22 i i a % . * .. 


That ee ee 


merchandizing together, and the one of them 
ſubſcribes a bill for the payment of money 


ners ate bound by the ſubſcription of that 


 Gngle perſon; and that if the perſon, to whom 
this bill is payable, indorſes it payable to any 
other perſon, that then thoſe partners ought 


to pay ſuch bill upon notice, to him to whom 
it is made payable. In this caſe b, J. S. and 
defendant Hall were partners; and J. S. ſub- 
ſcribed a bill of 100 l. payable to Hutchins or 
his order, by himſelf and his partner. Hut- 
_ chins indorſed the bill to the plaintiff, of which 
me e but er demand did 


ine 


So fle, if a bil hben by www, e 
to u or our order, and ſubſcribed by both, 


£ though not in partoerſhip, they make them- 
2 Salk 126 8. C. 5 Mod, 398. 8. 7. 6 Mod. 


n # Gull: . 8 N. 


* * V y 
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by him and his partner mentioned therein, to 
another or his order, that then both the parts 


Verdi foir buen. . 


1 
5 


Tue in the caſe of Caick v. Vickery. > 


— 2 * 
This wean alien * the intent. bill | 
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were father and ſo.” The 
9 — r „ ee 


„ Pee 


after, M. 23 Gee. 3. at.(Guildball, before. Lord 
Mansfield, who nooſuited the plaiptiff, becauſe 


there was not an indorſement by boch the par- | 
ties to whoſe order the bill was made pay; 


able. In H. 23 Geo. 3. Howorth obtained a 
rule t0 ſhew cauſe. why there ſhould not be 2 
new trial; and the caſe was argued on Saur 
day the iſt of February 1583, by. Wallace and 
Law, for the defendant, and: Howorth. and 
Wood, for che plaintiff.; In ſupport of the 


nonſuit,. it was" ioſiſted, that it was, clear, 


when two or more perſons are the payees of 


a bill of Es (which. in this caſe the 
there is no \partnerſhip 


drawers were) and 


etw cen them, the indorſement of one will 


the father and the ſon appearing to this bill, 
muſt haye. been, to prevent its being paid 


vithout the joint order of both. Even if the 


FE. been ſpecially by the one, to 
evidence of a partnerſhip; the other lid 
not havt been bound. The firſt promiſe of 


che acteptot was to pay to the order of tw o, 


and angew-promile tui pay to the order of one 
could not be raiſed, ie 2 conſideration. 


nor make the bill negoti- 
bie. The only reaſon for the names of both 


At would be : a cakes _ Indeed, where 


there is a partnerſhip, the acceptance of one 
partner does not bind the others, unleſs the 


bill conceraed the partnerſhip trade. 


This wes detertnined in the caſe of Pixk- 
ney v. Hall k. The ſame. thing muſt hold 
as to indorſements. If there is no caſe 
exactly on the ſubject, it is-becauſe the mat- 
ter has never been doubted. Whitcomb v. 
Whiting! may be cited on the other ſide; but 
it is nat ad idem. The ſtatute relative to 


a promiſſory notes only enables ſuch ſervant or 


agent as is uſually entruſted by the principal, 
to bind him by his ſignature. A partner's ; 
Ggnature binds the partnerſhip upon that 
ground; for every partner may be conſidered 


s an ageot for the reſt of the partnerſhip. 


On the other fide it was argued, that two 
perſons, by joining in the ſame bill, hold 


_ themſelves out to. the world as partners, and 


therefore, for that pur poſe, , are to be treated 


and dealt with as ſuch, It appears by the 


evidence, that the acceptance and order to 
the banker were after the indorſement ; that 


order, therefare, amounted to a recognition 


* 1 Ld. Raym. 175. 
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Puattnetthp— 
of the power of the one to bind the other. 
Beſides, the ſon had the cuſtody of the bill, 
which iniplied an authority from the father 


Bo = <p it. * cited Whitcomb v. 
| Whiting. 


Lord Mansfeld—1 have locked into that 


caſe, and do not think it ad idem. The ge- 
neral queſtion is of great importance, vis. 
Whether an undertaking, by a bill of ex- 
change, to pay A. and B. is an undertaking 
to pay A. or B.? We will, therefore, take 


ſome time to conſider of it. As to the order 


to the banker, it ſeems to me nothing more 


than a direction to vey” to petſons gf on: ond 
| Authotſed, 1 


Wills Juſtice—I cla to think the of 
der to the banker * of the indorſe- 
ment. 


— 


Aßbbunſ Juſtice I do not think the order 


| acknowledges che authority of the indorſe- 
ment. If the banker had afterwards diſco- 


vered that the indorſement was forged, he 


might have refuſed payment. (Vallace had 
mentioned a caſe from Briſtol, of a draft on 


Meſſrs. Hoares, accepted by Meſſrs. q. 


| where that happened.) 


Buller 


Liability, 8c. 371 
Buller Juſtice I think the order to the 
** makes. no difference. But it ſeems 
to me, that, when a bill goes out into the 
world, the perſons to whom it is negotiated 
are to collect the ſtate and relation of the 
parties from the hill itſelf. If they appear 
on the bill as partners, it may be of leſs pub- 
lic detriment to ſubje& them to the inconve- 
| _ _ nience of being treated as ſuch, than to per- 
| mir them EE — ire ſo. 


Tbe Court - wk. time to 48 dll 
Tueſday the 4th of February, when Lord 
Adansfield delivered their unanimous opinion, 
That the Maydwells, by making the bill pay- 
able © to our order” had made themſelves 
EIA to this tranſation. 


T he rule nad abſolute. 


At the enſuing Sictings at Guildball, on 
Monday the 34 of Marth 1783, the new trial 
came on, before CT W 
_ Gal jury; when | 


; Wallace a hs 1 ſtated and of- 

fered to prove, that by the univerſal uſage 

and underſtanding of all the bankers and-mer- 
Bb:  Cchants 


be as he had ſtated it; and, without hearing 
the witneſs, found a a verdiQ for the de- 
fendant. 


_. Partniethip— 
chants in London, the indorſement was bad, 
becauſe not ſigned by both the payees. | 


Hewerth, on the other fide, 1 


any evidence of chat ſort, inſiſting, that the 
point was a queſtion of law, and had been 
9 2 


Lord Manyfeld ſaid, he did not think the 
queſtion was ſo decided as to preclude the 


evidence offered; and therefore 9 
che objection. 1 


Wallace then called Mr. Gofling an eminent 
banker, to prove the uſage ; but the jury 
una voce, declared they knew it perſectly to 


In the caſe of Whitcomb nn. 


it has been determined that an acknowledg- 


ment by one partner is ſufficient to take a 
caſe out of the ſtatute of Limitations as againſt 


the others. In this caſe there was a declara- 
tion, in the common form, on a promiſſory 


the 


d e od 


fr annos. merten, ge 2 ſo 


OD ENTER! ebe Heh TER 
at the laſt aſſizes for Hampſhire. The plain- 
tiff produced a joint and ſeveral note executed _ 
by the defendant, and three others; and, 
having proved payment, by one of the others, 
of intereſt on the note, and part of the prin- 
cipal, within fix years, and the Judge think- 
ing that was ſufficient to take the caſe out of 
the ſtatute, as againſt the defendant, a ver- 
CNS : 


on Friday the ach of Md, a rule was 
granted to ſhew cauſe, why there ſhould not 
be a new trial, on the motion of Laurence; 
who cited Bland v. Haſlerign; and this day 
in ſupport of the application, he contended, 
that the plaintiff, by ſuing the defendant ſe- 
y, had treated this note exactly as if 
i had been ſigned only by the defendant , 
b- therefore, whatever might have. been 
the caſe in a joint action, in this caſe, the 
acts of the other parties were clearly not evi- 
dence againſt him. The acknowledgment of 


a party himſelf does not amount to bew 


C. B. H. 1 K 2 W. & M. 2 Ventr. 131. 
905 B b 3 . promiſe, 


4 Barnes 4to Edit. 436. 
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promiſe, but is only evidence of a promiſ 


This was determined in the eaſe of Hiylin'v.. 


Haſtings o, reported in Salkeldp 9. 12 . 
dern; and in Hemmings v. Robinſon q, it was 
decided, that the confefflon of nobody but a 
defendant himfelf is evidenee againſt kim. 
That laſt caſe was an action by an indorſee 
of a note, againſt the drawer, and the plain- 
riff proved the acknowledgment of a meſhe 
indorſer that the indorfement on the back of 
the note was in his hand-writing; but the 
Court was of opinion, that this was not-eyi- 
dence againſt the drawer, but that the indorſe- 
ment muſt be proved. It would certainly 
open a door to fraud and eolluſion if this. fort 
of evidence were, in any caſe, to be ad- 
mitted. A plaintiff might get a joint drawer 


to make an acknowledgment, or to pay part, 


n n 
Aenne. 1 11 i 


Lord Monfeld—The 1 hs is 
ay, Whether the aRtion is: barred by the 
ſatute of Limitations? When cafes of fraud 
appear, they will be determined on their on 


deer e W n f 


15 


—5 „ R. H. 10 Wil. 3. 3 
bi Salk. 29. n 


for all, the one acting virtually as agent for 
the reſt; and, i in the ſame manner, an admiſ- 
fion by one, is an admiſſion by all; and the 


law raiſes the promiſe to pay, when the debt 
is admitted to be due. 55 


Willes Juſtice—The PT CER has ha 
the advantage of the partial payment, and | 
therefore muſt be bound by! * 


Aſbburſt an Buller Juſtices, of the ſame 


\ ._ Opinion, | 


The rule diſcharged. | 


The caſe of Baud v. Halerig (cites ſupra) 
was a joint action againſt four: the plea, the 
ſtatute of Limitations, and a verdi#, that ont 
of the defendants did aſſume within fix years, 

and that the others did not; and it was held 
by Pollexfen Ch. J. Powell and Rokeby (againſt 
Ventris) that the plaintiff could not have judg · 


have promiſed within the fix years. But ac- 
cording to the principle in the preceding caſe 
of Whitcomb v. Whiting, the jury ought to have 


, Conſidered the promiſe of one as the promiſe 


of all, conſequently that all the partners were 


liable. 
- 5 


| Acts ſubſequent to the time of delivering 
| goods on a contract may be admitted as evi- 
| 8 B b 4 | dence b 


ment againſt that defendant who was found to = 
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dence to ſhew that the goods were delivered 
on a partnerſhip account, if it were doubtful 
at the time of the contract: but if it clearly 
appear that no partnerſhip exiſted at the time 
of the contract, no ſubſequent a@ by any 
perſon, ho may afterwards become a part- 
ner, (not even an acknowledgment that he 
is liable, or his aceepting a bill of exchange 
drawn on them as partners for the very 
goods) will make him liable in an action for 
goods ſold and delivered; though he will be 
2 on the bill of n | 


Thus nth ca of Sevillv. Rory n 
e < 


nnn 
r brought under the following orders of 
the Lord Chancellor, made upon the petition 
of the plaintiff and r in the bankruptcy 
of the defendants ; l do order that the peti- _ 
tioner . Saville be at liberty to proſecute 
ſuch action at law as he ſhall be adviſed ſor 
the value of che faid copper, &c... in the de- 
ener to which action the ſaid bankrupts are 
not to ſet up their bankruptcy ; and all books, 
&c. to be produced, &c. and all further di- 
reclions on the matter of the petition are here: 


4 Term Rep. 720. 


Llabiiſty, &. 377 
by referved until after the trial, &c. Dated 
ad Auguſt 1790.” 1 do order that the pe- 
titioner V. Saville be at liberty to try the ſaid 
action for goods ſold and delivered, as dire&t- 
ed by my order made in this caufe on 2d 


Angaft 17 90; with liberty, if the Court where- 
in the ſaid action ſhall be tried ſhall think fir, 
to give the ſaid bills in evidence, withont prejudice 
to the form of the action, as now directed: and 
all further directions, &c. reſerved, &c. 
Dated Ich May ne | 


| At che trial, a ſpecial caſe was referved, 
| which ſtated as follows :— 


2 In April 1737, the defendants and one Sa- 

muel Pearce, ſince decraſed, and William Ro- 
bertſon, ſince a bankrupt, entered into the 
IP articles of \ e 


| Articles of agreement made this 1 1 of 
April 1787, between 7. Roberijon and 7. 
Hutchinſon, of London, merchants and copart- 
ners, as well on the part and behalf of them- 
felves as of others who have or ſhall ſubſcribe 
their names on the back of theſe preſents, of 
the one part, and 8. Pearce, of, &c. mer- 
chant, of che other part, Toe. © 


* 


Whereas 


— 


378, Partnerſhlp— | 
Whereas the ſaid S. Pearce is the ſole owner 


and proprietor of the ſhip 7 riumpb, &c. 
and whereas the ſaid J. Robertſon, J. Hut bin- 


fon, S. Pearce, and others, who have ſub- 


ſcribed their names on the back of theſe pre- 
ſents, have mutually agreed upon a Joint under- 

: taking and riſk as to profit and loſs in 4 ccrtain 
voyage or, maritime adventure about to be 
performed unde: the direction of the ſaid par- 
ties, who have or ſhall have a majority of in- 
tereſt therein, or of a committee appointed by 
thera; now theſe preſents witneſs that they 
the ſaid J. R. and J. H. on behalf of thcm- 
ſelves, and all others who have or ſhall. ſub- 
ſcribe, &c. and the ſaid S. P. for himſelf, in 
conſideration of the truſt which they ſeveral- 
ly repoſe in each other, and alſo in purſuance 
of the ſaid agreement, have and do each for 
himſelf, his heirs, executors, &c. mutually 
covenant and agree with each other, &c. iſt, 

That the ſaid ſhip Triumph, whereof the ſaid. 
S. Pearce is ſole owner, ſhall from the day of 
the date, and until her return from her in- 
tended. voyage, be at the diſpoſal, direction, 
and riſk of all the parties hereto Jointly, at the 
valuation of 37507. &c. ad, That the ſaid 

J. R. and J. H. by themſelves and others who 
have or ſhall ſubſcribe, &c. ſhall and will on 
or before the 24th Augyft next, procure and 


provide 


Ligklity, de „ 
provide a cargo · of goods | for the faid intend- 
ed voyage to the value of between 22,c00 /, 
and 28, oo l. and which goods ſpall in the 

| Judgment and opinion of the majority of the par- 
dies t0 theſe preſents-be_ deemed eligible and pro- 


per for the voyage and markets; and that th: 


' aid. goods ſhall be furniſhed or purchaſed at 
the loweſt caſh, prices, although not payable 
till the uſual period of credit is expired; the 


difference. between the ſaid caſh terms and 


the given credit to be made good by giving 


© bonds, bearing intereſt from the date of the 


contract of ſuch goods; and that they the ſaid 


X R. and: J. H and other the perſons who 
ſubſcribe, &c. mall and will prepare and ſhip 


the ſaid cargo at ſuch time and in ſuch man- 
ner as the majority of the ſaid concerned, or 
their committee ſhall direct. That all addi- 
tional out- ſits of the ſhip Triumph, in cables, 


date hereof, c. until her voyage be con- 
cluded, ſhall be on the joint account, &c. 
Ach, That in caſe the ſaid S. Pearce ſhall be 


defirous to increaſe his intereſt in the ſaid joint 


concern, he ſhall be permitted ſo to do, by 


ſhipping on the joint account as many goods, 


over and above the goods to be ſhipped by the 


c. which the may require, &c. after the 


mid J. R. J. E. and others who ſhall ſub- 
ſoribe, &c. as he may think proper: but the 


ſaid goods ſo to be ſhipped by the ſaid S. Pearce 
are to be ſuch articles as the majority of the | 
concerned or their committee ſhall approve. of as 


That the ſaid 37507. together with the 
amount of the additional out- fits to be ad- 

vanced by the ſaid S. Pearce, the amount of 
half of the premiums of inſurance to be made 
by the ſaid S. P. on the ſaid ſhip, freight and 
cargo; and ſuch amount of goods as the faid 
S. P. may ſhip on the joint account as above 
metioned, ſhall be conſidered ac tbe ſaid S. 
P's ſhare or capital in the ſaid joint undertaking z 
and he the ſaid S. P. ſhall be entitled to re- 
deive the profit or bear the loſs thereon, in 
the exact proportion as the amount of all ſach 
| Fums ſhall be to the remainder or other part 
R. and J. H. and the ſubſcribers, &c. ſhall 
proportion as to the ſums ſet oppoſite to their 
ſeveral names. 6th, Provided that S. P. 
ſhall get the inſurances effected, and guaranty 
the ſolvency of the under-writers, if called 


upon; and when the policies are effected, 


ſpective proportion thereof, to the amount of 
his ſhare and intereſt in the ſaid joint concern. 
Mb, Alchough the ſaid 6. P, is to procure the. 

whole 


each of the ſaid parties is to hold his own re- 
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whole of the ſaid inſurances on the ſaid ſhip, 
freight and cargo, yet only half of the premi- 

ums of inſurance ſhall be added to his inte- 
reſt in the ſaid joint concern, purſuant to the 
ʒth article: but all the ſaid parties hold them - 
ſelves bound with him to be anſwerable for 
the whole amount of the ſaid premiums of 
inſurance, and which is to be a charge on the 
voyage. ' Sth, That S. P. ſhall be the ſhip's 
huſband to ſuperintend fuch out. fits. of the 
faid hip as the majority, &c. ſhall deem ne- 
ceſſary, (The gth, relates to a ſchedule of 
the ſhip's rackle, &c.) 1th, That all money 
received on account of the ſhip, &c. ſhall be 
paid to the ſuper-cargo on thę joint account. 


11th, That in caſe the fad & P. Gall vanʒt 


the ſubſcribers, &c. to procure him the loan 
of any money to enable him to complete the 
out-fits, they engage to procure him 500, - 

to be repaid by him in manner ag therein ſti- 
pulated. (12th, Not material.) igth, That 
from and after the ſaid ſhip ſnall leave the 
port of London, all the expences on the voy- 


age ſhall be paid by the ſuper- cargo or agent 
for the ſaid joint concern, who ſhall be tup- 


plied with money for that purpoſe, or be em- 
powered to pay the fame out of the proceeds 
rms cargo, And if the faid ſuper-cargo, 

during 


„ Partnerihip— | 


during the voyage, is under the neceſſity of 


drawing bills on either of the ſaid parties for 


the ſame, or he ſhall think the drawing ſuck 
bills more beneficial to the joint concern than 


reimburſing himſelf our of the ſaid proceeds, 
then each of the ſaid parties intereſted in the 


ſaid maritime adventure ſhall bear and pay 
his reſpective portion of ſuch bills. 14th, 


That the parties hereto, ar a committee, ſhall 

appoint officers of the ſhip. 15th, That 

when the ſhip is ready laden for ſea, and pre- 
| vious to her ſailing, J. R. and F. H ſhall 


deliver an invoice of her cargo to the ſuper- 
cargo, who ſhall enter the ſame in proper 
books; and each party intereſted ſhall be 


therein credited with the amount of his re- 


ſpeQive accounts, and the ſuper-cargo ſhall 
prepare a ſtatement of the whole amount of 
the ſaid ſhip, out- fits, cargo, and charges, de- 
claring the exact proportions or ſhares which 
each perſon hath in the voyage, which ſhall 
be ſigned by each of the parties, and ſhall be 
a voucher for aſcertaining the ſaid ſhares 


| hereafter, in profit and loſs. 16th, That in 


caſe of any difference between any of the par- 
ries intereſted, it ſhall be referred to arbitra- 


tion. 17th, That each party ſhall bind him- 
ſelf in the penal ſum of 2000 J. for the per- 


formance of the articles. — Signed and ſealed 
by 


4 
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by F. Robertſon, % _ 8. * and 
V. OR ; | 


on the 28th 700 1 "ug the following ls. 
morandum was indorſed on the faid articles 
by the ſame perſons: © Notwithſtanding 
- what may be underſtood to be the meaning of 
the foregoing articles, it is hereby declared 
by all the parties chat the minute made on 
the 26th June laſt, and ſigned by us reſpecting 
each of us, holding the proportions of one 
quarter each, that is to ſay, Robergſen and 
Hutchinſon one half, and S. Pearce and W. 
Robertſon one quarter each, it is now fully to 
be conſidered and underſtood that that mi- 
nute is now declared null and void, and that 
each party whoſe name is hereunto ſubſcribed 
is to hold no other ſhare or proportion in the - 
ſaid concern than the amount of what each 
ſeparately orders and ſhips ; and which inte- 
reſt will be hereafter declared, agreeably to 
_ true intent and meaning of this agree- 
And it is further declared that the 
| 2 given for the cargo and out- fit of the 
ſhip, are to be each ſeparately paid; and that 
one is not bound for any goods or ſtores or- 
dered or ſnipped by the other. And that the 
 faid S. Pearce has free liberty to ſhip what 
goods are ſuitable for the voyage, over and 


= Partnerghip— 
above the ſhip, and out-fit, leaving room 
Clearly for thoſe ordered by Robertſon and 
Hutchinſon, and W. R. and it is to be under- 


ſtood that the ſhip is made over in truſt for 
the general concern.” f 


In May 1557 hs Dlaindif, by as ** 
of Pearce, ſupplied copper to ſheath and re- 


pair the ſhip Triumph, to the amount of 
_ 4827, In Auguſt 1787 the plaintiff by the 


orders of Pearce delivered copper on board 
the ſaid ſhip to the amount of 938 J. 35. 3d. 
which formed part of the cargo thereof. 


Tn Q&ober 1787 the ſaid ſhip failed from 


| London for Oftend, and proceeded from thence 


to the Eaft-Indies with the goods ſo furniſhed 


by the plaintiff, and other goods on board. 


In January 1788, Pearce became a bankrupt, 


and Saville proved his debt under the com- 
miſſion againſt him; and in February 1788, 


William Rober! tſon alſo became a bankrupt. 


On the trial Mr. Kaye, the eat 's at- 
torney, and who was ſolicitor to Pearce's aſ- 
ſignees, ſwore that the defendant Robertſon 
told him that in September 1789 there had 


been an agreement between him ( Robert/on) 


and Pearce's afſignees that he ſhould go down 
3 | . 9 to 


. 
—— aq... 2 — eee e ee 


0 wait | "he fg! 80 return from 


to the coaſt 


India ; z on her; W AN. In to fend \ word to 
the 158 * . was to acc hn. 


pany him EH "and there the 
ſhip and cargo Eng is 2 fold for the Parties 
Intereſted; that when'the ſhip arrived, which | 
was in Tuly 1789, he (Robertſon) went on 
board, and, without ſending advice to Pearce's 
aſſignees carried her 0 Offend end, aud fold ber 


19 


for his Own and Hutchin on's "benefit; that 
= reaſon for not keep in bis e 


Ae were liadle to 
for ſhip and Sorry $5 of 


 accoun at unt to Pearce's | nees for a p 


of it. 43:28 IDO Wh 


«+ 


jo che 39 jth, of anner 170 the efend- 


ants CEP two bills of exchange of that : 
date for the amount of the "copper r ſupplied 


by the plaintiff, drawn 'by the Pad pay- 


for value delivered in copper to Mets. F. 


Pearce and Co. In Januar 1790 before either 
of the bills was * the defendants became 


beakrept. . 


; ogagernent | 
fr 4 al znees * that he and his . 
p. be "whole - debrs | 
Fore” He had 
poſſeſſed himſelf of the a to anſwer 1 thoſe 
debts; and if chere were a ſurplus ke would 


nees for * W oppriion F : 


Tod W 2 KY ene bes Docu th 


able two months alter date, and ſtated to be ; 


|  Parrnerthip— 
This caſe az argued in the laſt term by 


25 


Adam for the plaintiff, and Burrough for the 
defendants ; and again om this day by Bower 
for the former, and Bearoreft for the latter. 
it was admitted that the plaintiff was entitled | 

nen ; 


1 was argued for the PRETA it, That | 
* defendangs were liable for the reſt of the 
goods, as partners, on the conſtruction of the . 
articles, coupled with their ſubſequent ac- 
knowledgment, and their acceptance of the 
bills of exchange, drawn for the very goods: 
aud theſe caſes were eited, Abbott v. Smith, 
2 Bl. Rep. 947. Bloxam v. Pell, cited in 
2 Bl, Rep. Hoare v. Dawes, 21 371- 
J edition; — Coope v. Eyre, H. I. Rep. 
39. But adly, If the plaintiff could not re- 
cover in an action for goods ſold and deli- 
vered, that the defendants were liable on 
their acceptance of the bills; and that the- 
Lord Chancellor intended by the ſecond er- 
der to give the Plaintiff an opportunity of re- 
covering either i in the one form or the other. 
Theſe points were relifted by the counſel for 
the © defendants ; the. firſt on this ground, 
tat the defendants were not partners ar the 
i * 


though thile Ribſequene ed wicht explain. 
the original contra, if it were doubtful at 


che time, they could not alter the original 
contract againſt the 1 


4 expreſſed inthe e. < | 

On the ſecond. head it was a aids 
meaning ol the order was ( only to permit the 
bills to be 
intention of the parti 


jes on the whole tranf- 


| ation, but not to make the bills the founda- | 


_ tion of che action, which was expreſily or- 


dered to We to recover the yalue of 


the copper. 
Lord Tapes Ch. Pen 


niſhed, though 


; been liable for te value of the ed. It is 


alone, unleſs they pleaded in 
Nor 


cad any doubt be entertained but that, 
if this had been an ackicn on the bills of ex- 


change, the 1 


given in evidence to explain rhe 


made at the bar admit of no doubt. It is 
clear that, if all theſe parties had been part- 
ders at the time when theſe goods were fur= 
that circumſtance were not 
| Khows to the plaldtiff, they would all have 


| equally Clear that ſuch an action might be 
| maintained againſt the _ dormant partners 


. 


K 


La was. 2 confideration for them; and 


have been ſatisfied, though they were pro- 


miſes to pay the debt of another perſon. | 


7 wing e as fatute of Frauds _—_ | 


. But my difficulty ariſes from the form of this 


ed; for I do not ſee how any act, which 


paſſed ſubſequent to the delivery of the goods, 


can have any retroſpect ſo as to alter the na- 
ture of the contract, which was not doubtſul. 


It might have been evidence to explain it to 
be a partnerſhip contract, if the contrary had 


not expreſsly appeared. The facts of the 


had no general partnerſhip, nor any connec- 


tion with each other in trade, formed an ad- 
venture to the Eaſ- Indies. The outfit of 
the veſſel was a joint concern of all the part- 
ners; ; and that delivers the caſe from one 
conſideration, namely, the parcel of copper 


for ſheathing the ſhip; which is admitted to 


. be a partnerſhip concern. But beyond that 


1 ſee no partnerſhip between the parties till 
all the parcels of the cargo were delivered on 
f board; and that made it a combined adven- 
dure between all the parties. It was very 
properly aſked, in the argument, if they were 


action, which is for goods ſold and deliver- 


partners when the cargo was delivered, what 


| caſe are ſhortly theſe; ſeveral perſons. who 


© hare had Pearce; by the articles he was not 


to bring in 1 97 definite aliquot part of the 


8 


1 Py 


* * 
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cargo; but the agreement only was that be | 
ſhould ſhare in proportion to the part he 
ſhould bring in; it was optional in him whe- 


ther or not he would bring in any goods; 
and by another part of the agreement, if ho 


were under any difficulty 1 in bringing in the 


money, the others were to lend him credit. 
It is true, that it was to be determined by a 
majority of thoſe concerned in the adventure, 
whether the goods, which were to be ſeht to 
market, were or were hot proper; and ſo far 


they all looked to each other's acts; but each 


ol them was to bring in his ſhare only; and 


I cannot diſtinguiſh this caſe from that put 3 
the bar, where ſeveral perſons were to con- 


parate quota of money, and 
they applied to different ſcriveners to pro- 


tribute their ſex 


cure it; they could not all be liable for the 


capital which each ſhould borrow. * At the 
time when this copper was furniſhed; Pearce 
| ſtood in no relation whatever to the other 


perſons, but he alone bought the copper in 
his own name, without carrying to market 


the name of any other perſon but his own. 


Suppoſe the plaintiff had brought an action 


for this copper the inſtant it was delivered on 
board; againſt whom muſt the action have 


been brought ? Pearce only; for he alone | 
N anſwerable e time. 1 cannot there- 


25  Partneeſhip— 

fore ſee how it can bo faid that theſe goods, 
which were ſold to Pearce only, and on hig 
ſole credit and account, were ſold and deli- 
vered on the , partnerſhip account, Aﬀer- 


Wards indeed theſe defendants were to. gain 


or loſe by the. joint cargo; when the other 
goods were brought in, the partnerſhip 
aroſe; but each was to bring in his own Pare 
ticular ſtock. But in this caſe I think that 
the queſtion ſtops ſhort of affecting the de- 
fendants.; and 1 cannot ſee how the plainti 
embers. 1 glen tp : 
for the value of theſe goods, on a 
4 contract, when the real contract be- 
tween the buyer and ſeller was confum- 


mated before the joint riſk began. Suppoſe 


. ſeveral perſons agreed, to open a banker's 


ſhop, and it was agreed that, each partner 
hould bring into the houſe, a certain ſum of 
money as his ſhare, it could not, be contended 
that, if one of them were to horrow money 


for his ſhare, all the others would be liable 


for it. The great queſtion however till is, 
Whether under all the circumſtances of he 
caſe, all theſe parties are anſwerable; 1 
think they are, but they can only be adjudged 
to be reſponſible in another form of action, 


and. pot bo this, which is ap 68jan for goods f 


original contract. If the ordering of che 


thoſe concerned ſhould a 


brought apon the bill, 1 Sk hey would 
| have been liable,” : | 


Aber J. Te caſe comes before vs 5 
much entangled in the form of it: but at 
Preſent the inclination of my opinion is, that 
even in this form of action for goods ſold and 
Ane eee ny eee. .Tad- 
| cammot vaty the vature of the contract, but it 
may explain the ãntention of the parties to the 


| goods: by Pearce were the only evidence in 
Ss atk he alone would be anſwerable for the 
payment of them: but, when he beſpoke 
them, it is elear that he did it with a view to 
a partnerſhip tranſaction; and that this was a 
Joint concern, wasthortly afterwards explained 
by the memorandum of July 1797, which is 
indorſed vn the articles} both of which muſt 
be taken into conſideration together, in order 

_ toſee the nature of the contract. The fourth, 

i fifth, and fifteenth articles, are ſtroag to ſhew 
chat this was a partnerſhip concern. By the 
fourth, Pearce was to be at liberty 0 ſhip en 
the joint account as many goods as he choſe, 
provided they were ſuch 8 
Now if 
1 were not intended to be elf : 

| 1 Aa ccount, 


—— . . 
2 . 
. | a 5 


—— 
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- 


| 
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[ 


| 


account, the reſt of thoſe concerned in the ad- 
venture could have no intereſt or concern in 
the goods ſhipped by him : but if they were 
all to ſhare in the profit and loſs of the whole 
adventure, then there was good reaſon br 
"they ſhould have an opportunity ang 
of thoſe goods. The fiſth article ſhews this 
ſtill more ſtrongly; it is that the 37 50 . & c. 
and ſuch amount of goods as Pearce may ſhip 


on the joint account as above- mentioned, ſhall 


the ſaid joint underrating and that he ſhall be 
mur ro er, profit or bear An 
a parcnerſhip is «joint rn to ann 

in in the profit and loſs; but ſuch was this un- 
dertaking: it was not only a joint concern in 

| the ſhip, but alſo in the cargo. The fifteenth 
article alſo is material; which directs that, 
previous to the ſhip's ſailing, boolæs ſhall be 
kept, in which each party intereſted Mall be 
therein credited with the amount of his re- 
ſpective accounts, and that the books mall be 
ſigned by the parties, which ſhall be a vouch- 
er for aſcertaining the ſhares hereafter i in pro- 
fit and loſe. - Now that clearly evinces what 
was the original intention of the parties. It 
is true that when the contract was made, the 
goods were not furniſhed on the joint credit 
= e ws oY 


| be confidered as Pearce's ſhare or capital in 
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of Porte und the defchdsöc, but of Pearce 
alone: but that is the caſe with dormant 
partners, and there the party furniſhing the 
goods may reſort to all thoſe who are entitled 
to ſhare in the profits. For though in ſuch = 
caſe the dormant partners may not be known 
at the time of the contract, yet when that fat 
| bs aſcertained, the creditor has à right to avail 
himſelf of that evidence. The evidence of 
Raye. likewiſe is important; for he proved 
an acknowledgment by one of the defendants | 
that they were liable to pay the whole debt 
for the ſhip and cargo. This ſhews that they 
conſidered themſelves as partners in the ori- 
ginal tranſaction. And though ſubſequent 
evidence will not make a ne contract, it may 
explain what that contract was. However, 
it this opinion deen den Wed. the plan- 
riff would be entitled to recover on the bills 
eee n $0.53 "ah 
"0 Buller]. Iris for beſet We 
 atwethodldnowdiſpoſe of the caſe before us, 
whatever may be done hereafter in the Court 
of Chancery. For iſ the grounds on which 
ve proceed be diſtinctly known, it will put 
an end to further litigation. The only differ- 
ence of opinion between my Lord Chief 
Jultice and myſelf, ariſes on the laſt order of 
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the amount of  Pearce's Gare of the- cargo. 
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the Court of Chancery ; but that order, 1 


think, will be beſt explained hareaſter by that 


Court. If this be- conſidered putely as an 

action for goods ſold and delivered, brought 
_ adverſely in a court of law, and incoghefted - | 

with the proceedings in the - court of Equity, 


I entirely agree with my Lord that the plain- 
tiff cannot recover againſt theſe deſendants 


To make this caſe clear, ſuppoſe theſe de- 


fſendants and Pearce had agreed to be con- 


were to bring in goods to the amount of .goo!. 


deſendants were alſo to be liable with Pearce 
for his ſhare, in that caſe they would be liable 
for goo 1. each more than Pearce, and would 
not be enticled according to the proportzon 


which each brought in. In the argument an 


attempt was made to diſtioguiſh between the 
time of the contract and the time of the deli- 


very: eye eee, ext 


eee rern and the goods. 
be afterwards delivered to them all, they are 


all liable, becauſe the delivery and the ſale 


eee I 
2 cooler as farming one entire 7 | 
_— dere is ſuppoſed i be ecordin 
q 
er ny pm goods, does not contract for 
2 on account of the partnerſhi 
e ef agg ones . 
he lt order of the Cor: of den 
to par le 
== for the amount of the goods 
ach e nh are e hoe rom 
for goods ſold and delivered 
REN 8 or deli. 
Map. oY partnerſhip. But that would 
eee ule 
_ the rar Bur, according to. 
N queſtion in that light 
r ba Pgs : 
3 
= 3 and therefore I think - 
Moy] ate. 
3 juſtice, This lets in th : 
been brought a 3 hag 
1 on dhe bills, che plaintiff would 
ie entitled to recover? And that he 


for the 
bills of exchange were given for a 


E 8 


would, 1 think no doubt can be entertained ;_ 


preſsly drawn for the value of the cargo; and 
therefore upon thoſe bills the plaintiff might 
| unqueſtionably recover. Conſidering this as 
an action brought under the direction of the 


= Pareethip= 1 


poſſeſſion « of the cargo, declared Wen bives 


Hable for the amount, and accepted. bills ex- 


Court of Chancery, 1 think it is our duty o 


Rate the Jug: oppn the whole of the ON. 


| Groſe J. We muſt conſider this all,” @ 


the record ſtates it to be, as an action = 


goods ſold and delivered. And 1 cannot di- 
ſtiogviſh it from that put in atgument, bf ſe- 
veral perſons : agreeing to enter into partner- 
ſhip, each bringing in a ſtipulired ſum of 
money, and each borrowing his Proportion 
of different perſons ; in which caſt it is im- 


poſſible to ſay that the perſons advancing the 

money could maintain actions againſt all the 
partners for the ſeveral proportions lent to 
each. But if the queſtion were whether , 
action would lie, I have no doubt but that the - 
_ plaintiff might recover againſt the defendants' 
on the bills of exchange; which are written 
contracts, and were given for a valuable con- 
| Gderation, the defendants at that time being 


in poſſeſſion of the whole of the cargo. 
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CHAPTER xv. 
Of altering and putting an End to. 
" Ptnerthip. 


| nature free and voluntary, may be al. 


term for which it was originally entered into: 
but in this caſe there muſt be a'complete 
mutual conſent. Such is the doctrine of our 


civil law a;: and indeed the very tie or ſtate 
of brotherhood which muſt neceſſarily exiſt 
among partners, being founded upon the re- 


ties; and chat even before the expiration of the 


ciprocal choice-which the partners themſelves 


make of one another in their reſpective hopes 
of profit, it naturally follows that a partner · 


ſhip laſts juſt as long as the partners perſe- 


vere in their conſent to continue it. But 
it either of the partners ſhould ſee occaſion 


to relinquiſh the partnerſhip, whether it be 
on account of an unſuitableneſs of temiper and. 


diſpoſition between the parties, or becauſe one 


particular partner is averſe to making ſpecu- 
latiqas in e or e in ſome projet- 


* 9 durat quamdiu conſenſus partium re, 
Ne wh 9 | 


« —— 


0 * 


ſeen reaſon, be may withdraw intel; pe- 


vided he does not break oft ſth ſome ſiniſter 

view, which is contrary to the rules of good © 
fellowſhip, and the integrity of merchants, and 
tends to the prejudice of the other partners; or, 
provided he does not quit after ſome particu- 


lar buſineſs is begun, ot, at an unſeaſonable 


| 1 . 
. 11. 


Is + 96 gon; XG a wb 
draws himlelf through ſome ſiniſter view or 


unfair defign, he probably may diſengage his 
copartners from all engagements to bim, but 
does not diſengage himſelf from his obliga- 
donment of the partnerſhip cannot in equity . | 
free the perſon, who ſo abandons, from his 

_ engagements. » Thus alſo if he 


ln 


partnerſhip was to have laſted, abandoning a 
duſmeſs which he was particularly" charged 
with, and thereby occaſioning the lofs of fore 
profit which otherwiſe-might have accrued to 


the partnerſhip, he cannot in common juſtice 


| be ſuffered to take advantage of ſuch his own 


aeg Se. 399 
ed ſcheme or enterprize, which, in che opinion 2 


and judgment of the reſt, carries with it a fair 
profpe& of ſuceefs ; or, for any other unfore- 


quits be- 
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„ Purely - - 
wrong, but, he muſt, upon every principle of 
juſtice,” be made anſwerable to the extent of 
ſuch loſſes. In like manner the partner. 
who renounces the partnerſhip at any unſea - 
ſonable time, not only does not free himſelf - 
from his engagements to his copartners, but 
is anſwerable for all the loſſes and damages . 
which ſuch his unſeaſonable renunciation may 1 
cauſe to the partnerſhip. And it is eſta- 1 
dliched, upon ſound principle, chat if a part- 
ver ſhould renounce his partnerſhip whilſt 
on a journey, or beyond ſea, or engaged in 

8 any buſineſs on the partnerſhip accahpr ; or if 
3 his quitting obliges tlie partners to ſell. or 

diſpoſe of any merchandize to diſadvantage; 
he ſhall be bound to make good the loſſes 3 
7 and damages which his leaving the partne -- 
3 hip under theſe circumſtances ſhall oc- 
4 ga  cafion., For a fraudulent and unſeaſonable 
1 renunciation, can never be permitted, whether 


1 


* 


E | the deed of copartnerſhip, or the bare -part-_. 

E _ . nerſhip contract had provided againſt it or 

|, Not: and upon this plain principle, that it | 
E ' would be tepugnant to that ſtrict fidelity, whick 
HE | has been already ſhewn to be eſſential tothe 

* Em and continuance of a partnerſhip, ' 
$ * is wp ae to be nee 9 
. : : 0 

. a 

"LE : . 
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PanTuzASmEP 1 may b x laid to be properly - EEE 
_ Liflolved by fairly deftroying irs "conſtituent, — 
Unities, thus is it diffolved by the 'effluxion or 3 
expiration of that zime, for which it was ori- „ 
ginally agreed bebyeen the parties to continue 


their paction f for the purpoſe of carrying on J 
the joint trade, with a view to their mutual 1 
benefit and rec iprocal advantage. E =. 3 
2 e291! _ 4-4 1H, BL C5 $195; „ no, | 23 W 

| Partnerſhip may, alſo be Ausl. oy the =: - 


diſuniting weir poſi, under 2 mutual 
agreement 2 | 


be dons ae ot, ce „ 
che prejudice of tbe — 


en e crete an >. ” 


muſt be one and the ſame erg throughout, = 4 
whether each individual partner contributes - 
equally or not, b ſo Rkewiſe may that "intereſt i — 


be diſunited by a Are _ 1 
pective ſhares of the ſeveral partners accord- | = 
| CADRE Gt IE 0 5 
partnerſhip. ”' And, fince the zitle of pattern 
| muſt be created by, of or ariſe under one and £8 
the ſame agreement, fo in'like manner may 
ir de deſtroyed. f err Es a 
* 
Da 


III 1 


15.78. 
aF - 2 * — = 


» 


* f 2 ant? 19312 
19570 17 5g 97 * 4 
Vb here partnerſ eee lege 
or. ti ion, or on * 
.. particular commerce, and an end is put to 


bi Nen 185 


Tc 


- ſuch, concern by it's being comp d. che . 


partnerſhip is diſſolyed of courſe. | 


1017} 03 WHY 8 1171 5 085 


15 cuſtomary, in regular. 3 to 


inſert a clauſe in the articles, by which the 


partners Govenant to ſubmit to arbitration 


ol gage 0 thing which, may become the 


ect of controverſy or diſpute between 
8 And elche in fych caſes the arbitra- 
„ borz, are, uſually judges. of. the parties own 


2 


er 


difſolying partnerſhip, very fre- 


conſidered a ready method of adjuſting part- 
.. nerſhip claims, . Int in order to empower the 


arbitrators to. proceed to the diſſolving of a 

: (,partnerſhip,. it vauld ſeem to be abſofotely 
e peogBry, for. the Parties, ſubmirting. to, 

_ +.;4ration,. to authorize the 2 arbitrators to Ace 


de partnerſhip by inſerting ſuch their agree- 


© ©. 


2 * 356. 1 Nelf, Abr. 124. 9 & 10 Will. 3.6. 


eee ceed in a ſummary way ; Jet, 5 | 
\ «if duly, authoriſed, their. award is confidered 

; uad, conſequ vently, bioding;.upon. the pa parties 

- unleſs there ſhould appeat juſt grounds, cit] 

I er in-equity,, to. ſet it afide.c Ind it 

i gde of, 

Auent amongſt merchants, and traders, and is 


arbi - 
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ment in their - fubmiſton, or in the condition. 1 
of the bond or promiſe. \ln like manner as 
it is requiſite, when partners agree to fubmnic 
all differences which may ariſe relating to their 
buſineſs, or to any covenant in the articles of 
co- partnerſhip to referrees whoſi they —_— 
4 chooſe, that ſuch their ſubmiffion! ſhould have = 
< in it, a power given to the arbirrators to; Exa- = 
mine the n as ow * : 
Thas it was held i in the caſe of rung, vi 
' Mackintoſ d. Where one partner brought a a 
Pill againſt another, to diſcover and be =. 1 
ed againſt frauds, &c. 1 he Jefendaut leaded | > LR a 
an ment, that in caſe any di erence. =_ 
mould = between them, i it was to be refer- 
red; and that the matters in the plaintiffs bill 
relate only to the partnerſhip, and yet have 
never been — to arbitration, nor has 
he ever propoſed a reference, thqugh the de- 
. defendant, offered, and, was alas , 
do it. Lord Herdwicke difallowed; the plea ; 
for as it was a bill to diſcover and be relieyed 
a ; againft frauds, the arbitrators could not ex- 
amine on oath, which, by the * they 


Ang: the power of A 
: 5 __ e e Alk. 1 s 
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This came on before the Lord Chancellor, 
on the defendant's plea, that the plaintiff and 
bs, on the 15th of November 1728, executed 
articles of copartnerſhip, by which they co- 
, to become joint traders as Blackwall- 


Hall factors, for eight years, and agreed in caſe 
any difference ſhould ariſe relating to their 


- buſineſs, or of any covenant in the articles, it 
ſhould be feferbed ; and àvers, that all mat- 
ters in theplaintiff's bill relate only to the part- 
_nerſhip, and that they have never. been ſub- 
' mitted to arbitration, nor did the plaingff 


ever propoſe a reference, or nominate any 
perſon to be an arbitrator, though the defen- 


dant offered, and was always ready to ſubmit 
all matters to arbitration ; and demands Judg- | 
ment, if he ſhall further anſwer. GAR 


Lord Chancellor. The ples ought to bedifal- 
lowed in this caſe; and yet I would not have it 
underſtood, that ſuch an agreement might not 
be made in ſuch kind of articles, and pleaded; 
but fuch à clauſe ſhould have in it a power 
given to the arbitrators to examine the par- 
ties, as well as witneſſes upon dath. But this , 
bill is to diſcover” and be relieved againſt 
frauds, impoſitions, and conecalments; for 
which the arbitrators. could not examine che 
parties on oath. Perſons might certainly have 
made ſuch an — would have ouſ- 

_ 3 a 8 


9 


if I was to allow the plea as to relief, I could 


not as to the diſcovery, and then the Court 
too muſt admit a diſcovery, in order to aſſiſt 
the arbitrators, which is not * | 


- dignity of che Court to do. 


After partners have ame dei copare- | 


P balance being ſtruck and 
all accounts having been adjuſted between 


them, the parties are no longer liable for each 
other; and on ſuch diſſolution of a partnerſhip 


between A. B. and C. a power given to A. to 


receive all debts owing to, and pay thoſe ow- 
ing from the late partnerſhip, does. not autho- 
rize him to indorſe a bill of exchange in the 


name of the partnerſhip, though drawn by 


him in that name, and accepted by a debtor 
of the partnerſhip after the diſſolution: fo 


that the indorſee cannot maintain an action on | | 


the bill againſt A. B. and C. as partners. 


Neither can ſuch indorſee maintain an action 


againſt them for money paid to the uſe of the 
partnerſhip, though in point of fact the money 


raiſed by diſcounting a note which he had 
given, (in diſcounting the bill,) be applied by 


A. he 9 of a OE? 


ip. . 3 


ä Altering, * . 495 
ted this court of auric dition; but the plea here | 
goes both to the diſcovery and the relief; and 


; - 


| Part u. 
"Thus it wake in the caſe of N dal % 


Fier and. others, © | which was an ae 


e by t the indorſee againſt the oſtenfible 
ors, who alſo appeared ro be the draw- 


« "<7 
— 


ers o of a bill of exchange, Money paid, money 5 


had and received, account ſtated. Verdict 


for the plaintiff, The circumſtances of this 
caſe were as follow. The plaintiff was a 
vwarehouſeman and factor, the defendants were 
alſo warehouſemen and factors in partnerſhip 


ſtom Midſummer. 1785, to the 28th of July 
1787, when the partnerſhip was diffolyed, and 


eee eee een 1 cen 
6 


7 4 


- 
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partnerſhip between Thomas Finlyſon, Thomas 


 church-yard, warehouſemen, under the firm 


of Finhſon, Galbreath and Harper, and alſo at 
Glaſgow under the firm of  Hewy William 


Harper and Company, was by Wa conſent 


diſſolved this day; all demands upon the 


above firm will be. paid by Thomas Finkſon 


of Bow church-yard, who | 1s impowered to re- | 


* 


ceive and Warp x all debts due to the ſaid 
re... 


. m. * 


5 Witne . 
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Galbreath, and Henry William Harper, of B 


"== 


A» AI IVE 1 of? 4 . 
"hh: . 7 'U 1: 00 288 Fa 


Witneſs our r hands, this ab. day of Jul, 


| Thomas Finlyſon. 
. Thomas Galbreath. 


At the time ot the * RIVER. one + 


Scott was indebted to the 'partnerſhip 1 in 7 55 1. 


and the partnerſhip indebted to Sterling Dou- - 
glas, and Co. in 890 l. On the 21ſt 3 13 


in the name of the late partaerſhip — 6 
payable on the 23d of November following, | 


for 3041. 25. which Scott accepted. On the 
4 th of Ofober,  Finly/ſon indorſed it, in the 


e eee Wh. 
it, by giving his own promiſſory 
m, e e 34 64; payable on the 25th. 

. (the difference of 1 5. 6 4 being 
eee note being due two days 


| later than the bill). This note of the plain-, 
tiff s was indorſed by Finly/on to Sterling 1 Den- 


glas and Co. who diſcounted it, and received, 


the money they had advanced by ſo diſcount- 
. ing the note, back again from Finly/on, i in part 


of payment of the debt owing to them from 


che partnerſhip, When the note became due, 
| the plaintiff paid it to Sterling Douglas and Co. 


res 4 de den bil became, tne, 


„ D d4 5 „ 
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 Finlyſon * it up, and gave in neu of i "i 
another bill to the plaintiff, accepted by Lee, © 
Strachan; and Co. bug. did not take back 
Scott's bill. | Afterwards Lee, Strachan and 
- Co's bill not being paid, and Finlyſon having 
8 a. bankrupt, the plaintiff brought this 
action againſt all the partners, on Forts 8 bill, 
which remained i in his hands, and obtained a 
verdict. A rule being granted to ſhew cauſe 
by this verdi& ſhould not be ſer aſide; and 
Aa new trial granted, Adair and bond Serjts. © 
| Hewed cauſe. They acknowledged that the - 
action on the bill could not be ſupported, but 
contended that the plaintiff was inticled to re- 
tain his verdict, having paid money to the 
uſe of defendants, ar the ſpecial inſtance and 
requeſt of a perſon > regs 9 151 . 


Nenne 


Te Blanc and -pdeveer? e for 5 
rule argued, that it ought to have been ſhewn, |. 
that th: money was actually paid, in diſcharge 
ol a partnerſhip debt; if it were paid,” when 
 Finly/ſon had no right to pledge the credir of 
the partnerſhip, it was not paid to the ule of 
the partnerſiiip. But admitting that it waa 
; pajd for -a partnerſhip debt, yet being paid 

without the knowledge and requeſt of the de- 
. 1: fepdants it could not be ſufficient to raiſe ag 


* Kenyon in the f King e! Bench. Adair replied, 


an action could not be maintained on the bill 
of exchange. The reaſon of which was, that 


the bill being negotiable, and going into the 
hands of perſons who might not know the 


conſideration for which it was given, muſt be 


binding when given, or not at all. The 
authority of the drawer, muſt be independant... 


of any application of the money. But no. 
ſvch i inconvenience could ariſe from the ac- 


tion for money paid. It is admitted that 


 "_ paid the money of the plaintiff in diſ- 
charge of a pattnerſbip debt; he had full au- 


requeſt, 


Lord 1 was "of; opinion 

at the trial, that there was an equity in fa- 
Ila a caſe between the bank of Englexd plaintiffs, and 
the ſame defendants, in which the circymſiances were 
' - the ſame as the preſent; there was a dem urrer to the 


evidence which was not argued in Court, but Lord 
- Kenyon at the trial gave it eee 
6 the bill could nor be maintained. | 4 


WAS. |. 


| — os 
a" Finlyſon had no authority adage - 
money to pay their debt, or to contract ſor 


them without their gonſent. This caſe muſt 
| be confidered as already decided by Lord. 


that in the caſe cited, is was only holden that 


thority from the other defendants to receive 
and pay: he therefore applied to the plaintiff 
for his note, We their Tet GS gs 


W 
” % = 


4 Partners 
vour of the plaintiff, the 


of. the partnerſhip. and he 


nn I was mibaken. 


Lt 


| Conſider the. nature of. this nk © 


Finly/on = to - Kilgour, to diſcopnt the 
bill: accepted. by Scott, and in part of the di- 
count takes a promiſſory note from him; 
Lilgour, before Scatt's bill became due, chang- 
es it with Finlyſam for another, accepted by 
To Ctiaches and Co. returns 2 N takes 


phrencr 9 by it. 'On the 10th + 
October, long before the plaintiff's note was 
due, the deſendant applied to Sterling Don- 
las and Co. to diſcount it, who accordingly 
did diſcount i it, hut received the money back _ 
again in part of payment of their debt owing 
Pe the partnerſhip. When this note be- 
tame due, the "plaintiff paid it to Sterling 
Douglas and Co. but at that time no debt-was 
owing to them from the partnerſhip; the 
payment therefore of the plaintiff, was not 
a payment to the uſe of the partnerſhip. 


Though the money raiſed by 8 his 


money. ariſing from 
| his note being de F620 applied for the benefit 
aithoriry from. . 
the other partners giving him power to dif- 
charge their debts. * am now copvinced,, 


1 ; 


" k 7 
j * 
* . £ 
* * 1 
1 
f * 
: : 
- » 
; 1 i 
Altering, We. | 41 
& 44 * 


note before it was due, was in fact paid in 
diſcharge of a partnerſhip debt, yet he can- 
not follow the monay through all the applica- 
tions of i it made by Finlyſon. 


Rule abſolute for a new trial. 
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_ Heath and Wilſon juſtices, of the fame. 
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e CHAPTER: XV: 


| V Bankruptcy. ; 


P 


degree of ſucceſs which is abſolutely neceflary 
to ſupport it, however large the partnerſhip 


capital ;may be; neither can its ſucceſs - On | 


ways ſecured by the moſt unwearied dili 


and attention, ſince it is the ſame i in com- 


merce as in every other path of life, thoſe 


who purſue it, muſt neceſſarily be ſubjec̃t to 


the uncertain and fluctuating ſtate of huma- 


nity. But, independant of this, the young 
and inexperienced merchant, with the faireſt 
© promiſes and expeRations may, equally with 
i Sg commit an act 
*ﬆ of bankruptcy by 
one partner is to many purpoſes a diſſolution 


the ſkilful and eu 
of bankruptcy, 


of the partnerſhip, by virtue of the relation in 


the ſtatutes which avoids all the acts ofa or 


rupt from the day of the bankruptcy; and 


_ alſo from the neceſſity of the thing, all his pro- 
perty * n in the * who can- 


| not. 
: | not 
« . - | 


8 
* 


ARTNER SH IP may allo be diſſolv- 
ed by bankruptcy, which needs no con- 
ſent, but is too frequently unavoidable, for 
trade cantiot always be carried on with that/ 


cond / 


_ __- Altering, be. ee 
- not carry on a trade a. A. commiſſion of 
bankrupt is to be conſidered as an execution b 


and not as an aon; and where one partner 


commits an act of bankruptcy, and not the 
other, a commiſſion will go againſt him, for he 


- owes the debt. Therefore it was decided in 
the caſe ex parte Criſp<, that a debt due from 


a « partnerſhip, is a legal debt to ſupport a fe- 


parate ' commiſſion. So alſo in the caſe of 


 Criſpe v. Perritt a, where it appeared chat on 


miſſion againſt William Criſpe of Chelſea, dea- 


ler in wines and chapman, and on the ad of 
the ſame month, he was declared a bankrupt 
by the acting commiſſioners. On the .igth 


of the ſaid month, Criſpe preferred his peti- 


tion to the Lord Chancellor, alledging, chat 


he was not indebted to Perrits on his ſeparate 
account above .61. but admitted he the ſaid 


Criſde, together with Edvard Burnaby and 


James Barbut, elq. as co-partners of Ranelagh 
houſe, were all three jointly indebted to the 


ſaid Perrit for plaiſterers work, but be did 


not know. in what ſum ; that he had not com- | 
> act of baykroprey, I rey 


c 
bi Vern. 153. 3 | 
Menn Tae | = 
i 4.9 Je 174, Coke. 3 7 
| 2 proped 
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prayed that the ſaid A * 
ſuperſeded, 


24 . » 
YT . 


© On the wet the ben Chancellor . 
dered, that upon Cripe's paying 100 /. into 
the bank, in the name of the aceountant ge- 
neral, the major part of the oommiſſioners 
mould make a proviſional aſſigninent of the 
laid bank rupt's eſtate to an aſſignee to be ap- 
pointed. by them, and phat the parties ſhould 
proceed to a trial at law in London, the then 
next Eafter term, or at the Sittings next after, | 
in the Court of Common Pleas, in an action 


--againſt ſuch aſſignee for ſome part of the 
goods ſeized by virtue of the faid commiſſion, 
and that all further proceedings under the 
ſaid commiſſion, except the making of the 
- Raid affi ignment,” ſhould be ſtayed until — 
the ſaid trial. Tbe provißonaloaſignment — 
was e the to . n. Per- 
On the i of W in n pee of 
P i faid order, the action came on to be tried 
before Lord Chief Juſtice Willes, when it was 
proved that the ſaid Criſpe was a, trader, and 


had committed an act of bankruptcy ; and 


82 he and his two n before the ſuing 
; | our 


— 


_ cedents were Produced. 


* * 13 . 
= * 
1 * 
* * 
: h ih 


out t the ſaid ihe jointly Mtr. 
ed to the petitioner William Per 2 in 4 26 L 
and it not being proved th hat the laid ripe | 
_ owed the petitioners : any 19 00 debt. Lord 

Chief J uſtice Wills doubted whether 4 ſep: pa- 
rate com miſnon againſt one partner for a — 


debt due from be and bis thier” pi 5 
could! be regularly in, "and Theile di- 


rected a vc 60 be toun for the” ptyncifr, . 
_ to the pb 804 of We Coiirriof Com- 


Ty 0 - * 53 


oa 8 8 a Betts bling W. 


e aelmas term, and a ſecond time in Hilary. 


On 


g 


n the argurnenr of the ba it was _ 


"pally infiſted by" pe $ counfel, that as an 


action at law did not lie, thè commiſſioi w 


2 irregular, and they Uefiel the deſcadims'ro ro 
| ſhew that ſuch a commiſſion was evet iſſued; 
but on a further argument the N pre- 


Nod d 10 ö 


75 
4 


cc Jay ei Patrick e e "were mer- 


4 ee, chants and copartners, und became indebt- 
ee ed to one Carurberf in 1201 L. 165. 89. | 

A comimiſſion iſſued againſt Parrict only, 
«an a" gebt due from him and partners. 


"a Corathrs betition ed Lord Talbot, ſtating 


C * Rx packs Carithers. Cooke B. L. 21. 
2 - * theſe 


\ : 


— — — n —·¹m-ꝛ rmü˙t. ü] — — 
—— - = —_— - - 


46 — Partnerthlp— 


« theſe fads, and that. Patrick had obtained 


his certificate, which was then lodged in 

order to be paſſed by the Chancellor; and 
for this ſuppoſed irregularity in the com- 
© miſſion, it was prayed the certificate might 


, e not be allowed. His Lordſhip declared, 
der where one partner commits an act of 


te bankruptcy, and the other not, a commiſ- 
< fon will go againſt him, for he owes the 


debt; and diſmiſſed the petition.” —_ 


7171 


2 5 e 
* merchants and partners; Hewett lived in 
« London, and Ralphjon at Venice, and became 
. juſtly indebred to Joby Upton : Hewett com- 


e mitted an act of bankruptcy: Upton ſtated 
| 20 facts ſpecially to Lord ' Macclesfield, 


<« and * a commiſſion RAD E 
et cc only. 25 a 


| The Chief Juſtice was of opition det the 
- defendant's counſel had fully anſwered the 
challenge, and declared theſe two caſes were 


in point, and that 4 commiſſion was to be cqn- 


' ſidered as an execution, and not as an action; 
and after taking notice of the great inconye- 
nience and prejudice it would be to trade, in 
| caſe ſuch commiſſions were not allowed, he, 


- © Ex parte Upton. Cocks B. L. 22. by 1 


1 


Altering, &c. 
by conſent of all the other Judges, pronoune - 
ed judgment, and declared that the commiſ- 


ſion was regularly iffued, and that a verdict 
ſhould be entered up for the defendant; | 


By the ſtatute of James b, „A frandulent 


© conveyance ſhall be an act of bankruptcy.” 


Other acts that are fraudulent are not made 
acts of bankruptcy ; but they are attended 
with the conſequences of fraud, at law; which 


is, * that fraud renders every at void - 
o an affignment by deed of only a ſhare of 


copartperſhip ec, 20 a Joud fide creditor, 


will, notwithſtanding, if done in contempla- 


ton of bankrupt, . become the very- 


att, ASE? 
| CY ttt 


L979. 


WE | 


to contradict this poſition ; where Norcotts, 


who were goldſmiths, after ſhutting up their 
ſhop, being indebred to ſeveral perſons much 


beyond what they were able to pay; in con- 


| _ templation of bankruptcy, OMNI? 


£1 Jac. 1. e. 13. . 2. 


1 Burr. 2239. A 7 Sd th LI 
. [3 Cooke's D. L. 113. 7 | 
I . es 2 Burr. 10. 17. e. 


E 4 
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4s een 
ference in payment to the plajatiff Small, 


(who, upon 2 preſſing occaſion, transferred to 
them 500 J. South-Sea ſtock, upon their en- 


gaging to transfer to him the like ſum in, the 
South-Sea ſtock, in a week or ten days at far- 
theſt, and iving a note for that Purpoſe, on 
the 29th o September 1720, made an aſſign- 
ment r- neee 
Ondley, amoun to 300 J. carried an ſolely 


in his name, (in which they had two thirds, 


and Oude one third) as a ſecurity for tranſ- 


 ferring 500 J. South-Sea ſtock, and reciting 
ſtzhe truth of the caſe, They at the ſame time 


afſigned two leaſchold eſtates th Small, for the 


ſame purpoſe. This allignment” was made 


without” the privity of «he plaintiff Snall. 
Norcotts never opened their ſhep again, but 


the very next day after W this _— 


ment, went off. 


5 Tee. * 3 


* 
— 


The intereſt of 4 e in the wine 
trade was but 36615 and Oudſty had 4 right, 


weany on the crade till Chriſtmas 1723. 


STS TFT 


mem wa e 


c againſt the aſſignee under a-comrmiſſion-iſſued - 
a gainſt the Norcotts), was not brought by 
Small, till after that time: but an iſſue had 
— ps 


N * 


— 


- 


Ss 3 ” V ” 
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1 attering, _ 
ther the kid Nercatts were bankrupts at the. | 


time oy 


a leaſe 
September 1720.” 


The above. "Fg a a. 


anſwers. And Sir Joſeph Jekyll, Maſter of 
eſtabliſhed it. 


S | 


v afa7 ai 6, | 


| Oudley, has been fince much ſhaken by a de- 


ciſion in the Court of Common Pleas, ex- 


preßj upon the ground of an aſſignment of 
221 


raudulent, and an a6 of bankruptcy l. 


REI 
queſtion turned upon the validity. of a deed . 
of aſſignment, dated the 23d of OFober 1778, 


from the bankrupt. to his ſon, of part of his 


was impeached upon two grounds; .the one, 


they executed an affignment to Small of 
certain houſes, on the e 


contemplation of bankruptcy, being in 


chat the bankrupt had committed an act of 
| bankruptcy prior to the execution of the 
deed ; the other, that the deed itſelf was an 


1 3 Wü. 47+ Cowp. 124; 


n Round and another v. Hs Bp, Laden Stag 
after Michaclmas term 1779. 


Ee2 at 


. 
— 


"| 
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tor's debt Wee , on bond, the 3d of 
January 1779. The 7th of April following, 
the commiſſion of bankruptcy iſſued. The 
| . bankrupt had carried on. the buſineſs of 'z 
© banker, in partnerſhip with Archer and ano- 
ther; which partnerſhip commenced the iſt 


| March 1778. But the bankrupt appeared to 
continue in buſineſs for a length of time aſter- 
_ wards. The bankrupt and his family lived at 
his ſeat at Ware Park, in Hertfordſhire, having 
a & houſe in town, in White-Hart-Conrt, Grace- 
 church-ſtreet, which he attended during the 
hours of banking buſineſs. Green, his fervant, 
ſwore he was the only man who let people in 
and out at the town houſe. That in Auguſt 
and September, he denied ſeveral perſons. 
That he had ſometimes orders from his maſ- 
ter to deny every body; at other times, ſuck 
as he knew to be creditors: to one creditor, 
_ Chipps in particular, by name. This witneſs” 
was contradiQed on the part of the defendant 
by another ſervant, who ſwore, that when any 
one came about buſinefs, he always called 
Green, who ſaid he had not his maſter's orders 
to'deny. 'Fhe evidence of Green was alſo 
attacked on the ſcore of its being new, the 
fone 195 hari baſs ova defvbs the com- 


miſſioners, 


-niiſioners, but 2 different a of teens 


Having been ſworn to, and Green having 
-threatened, by way of revenge for a quarrel, 


that he would ruin the family, and that it 
-would have been better for them if they had 


Paid him his wages. The; defendant called 


other witneſſes to prove the bankrupt's at- 


tendance at public meetings, and other places, 
during the months of Augiſt, September an 
Ofober. The conſideration of the deed of 


aſſignment could not be -impeached. The 


defendant, as it appeared, hal from time to 
time entered into engagements 'for, or ad- 
vanced money to the bankrupt, more than 


the value of the eſtates, and that he had taken 


poſſeſſion immediately on the execution of the 
deed. The bankrupt left Vare Park on the 
26th of OZober, three days after the execu- 
tion of the deed, and was: not ſeen aftor- 
wards. 


Lord Mangfell.. A denial by order ou 
trader to a creditor, is not of itſelf an act of 
bankruptey, but only evidence of it, and 
therefore to be explained. If a man is ſick, 


or as this caſe is, if a man lives three days in 
buſineſs, and the reſt of the week in the coun- 


try, this explains a denial at any other houſe 
or lodging at any other part of the town, f. 


Ee 3 iy 


Fa, ference, and as ſuch an act of 
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Ing, go to the ſhop:- On the other hand, it 
is not neceſſary, in order to conſtitute a deni- 
al an act of bankruptcy, that the bankrupt 
' ſhould have given orders to deny any particu- 
Luar perſon by name: if he gives orders to be 
denied to every. body, it includes creditors, 
and is a keeping houſe, within the meaning of 
the act of Parliament. As to the firſt point, 
- whether an act of bankruptcy had been com- 
| mitted, previous to the execution of the 
deed, it reſts chiefly on the evidence of Green. 


The ſecond queſtion will be material, if ow 


determine for the defendant. on the fuſt.. I 


take it to be clear law, that if in contempla- ao 


tion of bankruptcy, a man conveys to the fair- 
eſt creditor that ever exiſted, it iz not a fran- 
dulent deed as between them; but it tends 
to defeat the whole 'bankrupt laws, and as 
ſuch is held to be a fraud · on the reſt of the 
creditors. It is equally clear, that though it 
be not a conveyance of the whole property, 
and that a part be omitted, yet if it be made 
in contemplation of bankruptey, it mx 124 


To apply this; the deed is fair as between 
the bankrupt and his ſon. the deſendant, but 

having been, made three days before ws; * 

| Welle it is a preference. a 

EV Foun for we pic. 


in | 


10 the e of Haas aud hogs alſgnees of 
'Fordyte v. Hiſßbar s. Where a trader, in con- 
 templation of abſconding, * incloſed certain 
| bills to F. a particular creditor, in diſcharge 
of his debt ; ſaying he had the honour to ſhew 
him that preference which he conceived to be 

bis due. Which was done without the privi- 
ty of E and followed by an act of bankruptcy 
before the notes could poſtibly be delivered. 
ſe was held by the Cour char the effential mo- 
tive being to give a preference, and che ad . 
itſelf incomplete, was clearly void, tho no fa-- 
var of a vety meritorious creditor. f 


| And in the cafe of Hague v. Felgba e o. 
It ſeems to have been fully eſtabliſhed, what 
tranſaction of an abſconding partner in favour 
of a partnerſhip creditor, will be fraudulent | 
and void, and pre dent &- credicor's. "g | 


intitled to any part of the partnerſhip 


And alſo, how far the partnerſhip may | be 2 
to be altered; or diffolved by ſuch an aft of 
bankruptcy. | 


* 


23 20 4 * F 


"Thi was '« mon for a" 888 888 | 
an action of Trover brought to pre the 
valve of ſeven bags of cochinedl. 
1 n' Cowps 117. 4 

© 4 Burr, 2174. 


Ee 


ES 
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© been tried before Lord Mangfeld at Guilaball; 
——— and a verdiQ found for the plaintiffs : but a 
E- Point nnn DE Ap. 


3 Anne 4 were merchants and 
' Copartners. On the 27th of March 1767, 
NMuaac went out with intent to abſcond; and 
did not return till after a commiſſion of 
bankruptcy had iflued. againſt him, on the 
= zoth, the defendant received a letter written 
1 by Jaac Scott, dated Dover 28th March, 
1  Inclofing a bill of parcels, dated 23d 
March, of ſeven bags of cochineal, for 16453 J. 
145. 6 d. as if the defendant had purchaſed _ 
the ſame of the ſaid Anne and Jaac Scott; and | 
informing the defendant that he (acc 
7 Scott) was gone off, and * that he had depo- 
5 fited the ſeven Wp at George 
= Street's warehouſe, in Rollefton's name and for | 
iS his uſe;” though, in fact he had not pur- 
chaſed or agreed to purchaſe any ſuch goods . 
of them: but the defendant imagined, it was 
intended to ſecure bim in part of the debt due 
from the partnerſhip. On the goth of March, 
. thedefendant went to the warehouſe of George 
Street in Thames ftreet, which was a public 
warehouſe ; where he found the ſeven bags 
of cochineal depoſited there in his name: 
| vi ie ne and — of, and applied 
_ :..- 


6-0 "of 


Alterſug, ce. wa : 
the money to his own uſe in part payment of 
the debt due from them to him. They had 


been depoſited there, with S:reet, on the 26th 


of March, for the defendant Rollefton. On the 


25th, Jaac Scott told Street, that they were 


| for the defendant”: nd they were ſo booked 


at the warchouſe, But though the goods 
were ſent to che warehouſe before Jaac Scott's 
act of bankruptcy (viz. his abſconding and 
not returning ;) yet the defendant did not 
then know that they were there: and he did 
not declare bis — of them, —_— 
that time. 


The n were 3 in a Joint 
commiſſion which afterwards, on the i ath 


of April, \ffued againſt boch the Scores, Ame 


and Jaac. Sir Fletcher Norton and Mr, 


_ defendant was intitled to retain the moiety be- 


5 longing to that partner, who did not become 


bankrupt till after Rallgſton had declared his 
acceptance of the cochineal ; though there 
was afterwards, a * commiſſion — 
both. 


This act of Jane 3 His 
ſubſequent bankruptcy could only affect his 
own n cate: Er 


only affect the mother's. Rollzſton ſtands in 


the place of the mother: and before her 
bankruptey, he was joint partner with the 
aſſignees of 1/aac- in this cochineal ; and had 
an undivided moiety in it. Beſides 2 trader 
may prefer one creditor to another, before any 
act of bankruptcy. And here is no ſtaud or 
colluſion in the defendant. Conſequently, 
the joint aſſignees againſt mother and fon can- 
not maintain this action of Trover againſt + 
Rollefton for the whole of theſe goods. Mr. 
Meorion. and Mr Wallace contra; for the affig- 
nees under the joint commiſſion. The mo- 
ther's moiety was bound by aas bankruptcy. 
All the joint effects are bound by the bank- 
ruptcy of either partner, the meſſenger under 
the joint commiſſionof bankruptcy might have 
ſeized the tobole, if they had remained in their 
warehouſe. Since a delivery as this was, un- 
der a private order of Jac, unknown to 


ſale to Rellzfton. The goods were not appro- 
priated to him, til! after Tſaac Scott's ban- 
kruptcy: and after his bankruptcy, he had 
no right to ſell. He could not, after that, 
bind the partnerſhip effects. Rollefon took 
the goods under the bill of parcels which was 
ſent by Tfaac from Dover; at which time” he - 
was a bankrupr : and e Ane 
| Scott's 


Altering, e. a7 Eo 
Scott's ſhare 1 was liable to be ſciſed under the 5 


commiſſion againſt Jac. On the other fide 


it was urged in reply, that Jaac Scott had, at 
the time of the act done, a right to diſpoſe of. 


the goods: bis act was the act of bath Jar 
and Anne. His ſubſequent bankruprcy, only 


reſcinded bis intereſt, but leaves Anne's inte- 


reſt in Rolleſton. The aſſignees of Jſuac, and 
ſhe, were tenants in common of the goods. 
The Court muſt conſider it as if Aune had ne- 
ver become a bankrupt: for Rolleſton. ſtood. 
in her place. The act of Jaac, when both 
partners were ſolvent, was, the aft of both 
partners, and bound Anne's ſhare. as well as 


Jac s. Therefore her ſubſequent bankrupt- 
ſtand in her plage. Street's warehouſe was a pu- 
blic warehouſe. And as ſoon as Rollefton figni- 
"> fied his aſſent to the contract, it was perfected. 


© Indeed Jfear's ſhare was gone, by his ptior 
bankruptcy: but as to Annes hare ; the can- 


tract was perſected. and Anne's . hace. was 


bound, by it; and on the, zoth of Mary, 
(which. was prior to, Annes bankruptcy) 


KRolleſton was intitled to her ſhare: 


Lord — a 
hoy r the effects of 


both. 


cy Ggnifics nothing: for her aflignees can ogly 
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Zoth. On an application ex parte Turner, in 
March 17142, it was holden, that the j joint | 
commiſſion carries all the effects, both joint 
and ſeveral p. Conſider, here, the effect af 
booking the cochineal on the 26th Merch, 

in the name of Rollefon ; and whether it does 


not go to the whole. And the ſubſequent 
aſſent, if it does any thing, muſt go to the 


whole. The aſſent could not be good for 
part; and not good, for the other part. But 
the aſſent was to nothing at all. The depoſit | 
was not completed, antecedent to the 3oth 
of March. I was clear at the trial, that this 
aſſent could not be good for the whole; be- 


cauſe there was nothing to aſſent to: nor did 


Rollefton in fact aſſent to any thing but the falſe 

- bill of ſale ſent to him from Dover. And that 
bill of ſale was after the act of bankruptcy 
committed by Jaac Scott. Therefore he 


could not then affect the partnerſhip; * Ea 


was at an end, by the bankruptcy. 
Rollefton's aſſent was to the falſe bill Prong 


ſent to him to make him a creditor upon 2 

| Me, Juſtice Tates—Jjacc's contrat muſt. 

bind the whole, or nat operate at all * 
"pa 7 1 Ad . | | 


got be good for one part, and not for the other. 


His act was vt complete upon the 26th March: 
It was revocable till Rolleſton's aſſent; and he 


Altering, Kc. 429 | 


muſt aſſent to the whole contract, if he afſent- 


ed at all. All Jaac's power was gone, when 


he wrote from Dover, His act or BanK- 


RUPPOY DISSOLVED THE PARTNERSHIP, 


y 


The aflguzes of Jane could never be full 


to be partners with Anne the other partner. 
The tranſaction is void, and feems a fraud: 
there is no account ſtated; a voluntary depo- 
Gt is made, to favour Rollefton. Therefore 


2 e ee We: 


* 
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P. 


for, altho' partnerſhip may be entered into by 
the conſent of many, nevertheleſs it muſt be 
diſtolved by the death of one, viſleſs ſpe- 


© To. 


ARTNERSHIP is, 0 difloved 


cial covenants: were made to the contrary 


at... the time of forming. the partnerſhip a. 


Ad it would be unreaſonable if it were other- 


wiſe ; for it might have been. entirely owing - 


. to the induſtry or ſkill, the knowledge or the 


capital of that particular Perſoni that tlie 


partnerſhip contract was concluded; of theſe 
might have been the chief conſiderations 
which firſt induced the parties to treat about, 
or * | 


Gd ents deinr diflolved * 


ſtated, by the death of one partner, his exe- 


cutor or adminiſtrator enters of courſe into all 


the rights of the perſon to whom he ſucceeds, 


yet ſuch executor or adminiſtrator of a part- 


ner not being a partner himſelf, has no right 


« Joſt, Inſt, lib. 3. cit. 26. | 
3 - to 


by the death of one of the partners: 


—. 


to interfere with the portuerũnp concerns in 

the quality of a partner. But at the ſame 
time be is entitled to the profits which would 
have fallen to the ſhare of the deecaſed; So 
it has been detertfiined, that the death of 2 


partner, unleſs iv be ſpecially provided againlt 
in the inſtrument conſtituting the copartner - 


ſhip,. diſobves it, andi it ſhall' not ſubſiſt for the 
benefit of an exetutor: the reefon of Wick 


is ſaid to be, that" primd:facit this ſpueies of 


contract is: onterec into on tHe ground Hint 


both parties have ſxill in the buſineſs in weh 


they engage, but an executor may have no 
{kill therein: yet a temporary diſorder, as lu- 
— Racyy. imervening,. if there bE# proſpe&'of | 


recovery; is 3 wet 
_—x _— ; 


* 287 +. GY, FS. 4 


Thus 3 in au oY of ** v. Chamberlain, 


_ - at the Roll, Onber zoth, pert u- 
un — Aga: | 
: 1. 40 
| Anicles betuten Robey) Plaid aa he 
nie Pearce recited;- that Plummer had carried 
on the: trade of a bre wer; at Hodagum, and 


er; who having behaved himſelf faichfälly, 


&c.- ; and advancing a moiety of the'value of” 


þ 2 Vez. 33. 


had*employed Pearce as a-ſervant'and'brews- 
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the effects, he tock Him into partnerſhip for 

nine years, if Pearce ſhould ſo long live; but 
if he lived to the end of the nine years, the 
en on giving notice to con- 

tinue it. It was provided, that notwithſtanding 

che death of Plummer, it ſnould be carried on 


by his repreſentatives ; and that if Pearce 


mauld give that notice, he ſhould not have it 
in his option to, pay off the repreſentatives of 
F * dat n 


This bill was by "he widow and . 
tative of Pearce, againſt the repreſentatives of 
Plummer, for an account, and for liberty to 
carry on the trade with the defendants. $46 


e 
Fo — t7th Mar. 1742, where it was held, 


that one copartner could not appoint a repre- IE 


- ſentative ta carry on the trade after hisdeceaſe z 
otherwiſe it might fall co the lot of an infant 

or perſon not at all fit to carry it on; and 
Baxter v. Burfield, B. R. Paſch. 1746. where 
it was held, that a covenant to teach a boy 
dis trade was reſcinded. by the death of the 
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where a particular term has been agreed on: 
| bur if chere was. a caſe dot char, it would. not 


do here q herauſe the proviſon for the repre- 


| ſencatives cught to be, mutual ; and ſhews, 


| they did not guard againſt an infant's carrying 


it on. No caſe is cited to ſhew, that all part- 
nerſhips muſt, continue or-conclude on the 
living or death of the principal. On the 


death ol che maſter the boy cannot become 
by courſe. of - reprefentatian, a 


then ic might be to the moſt ignorant perſon ; 


hut chat is Aiſferent ſrom articles of copart- 
iche benebiet made d berein a right 


tick; ho could net carry bn the trade; yet 
ld Talbot thought himſelf bound by che ar- 
tieles and obliged: che other to carry it on 


_ for the benefic of himſelf and the lonatick. , 


O 


e of the. - Ce the 


whole frame and defign of the articles, Pearce 4 
was FT RP N 2 


n: 
Fart FFT 
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| TOY 
general. partnerſhip z for chen the death of 
dne partner would determine it: but not ſo 


vith me. It would be of ill conſequence in 
general to ſay,” that in articles of partnerſnip 
in trade, where no proviſion for the death f 
either is made, they might ſubſiſt ſor benefit 

of an executor who may not have ſxill there- 
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was defeated by his death; I could not be the 


intent that any repreſentatives of him ſhould 
have an opportunity to carry it on, as it 


might fall into ſuch hands as cd not be of 


ſervice: and though ĩt might cbme to the r- 


preſentatives of one, and not of the other, 


that is, by expreſs proviſion" of the parties, 
therefore on the articles, the Plaintiff is not 


entitled 40's Dr joan, oor 


1 4;- 4 4 an, my 71 * 
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quence with regard to trade weighs greatly 


in. The plaintiff” could be of no uſe in car- 
rying on the partnerſhip. Plummer wanted 


one whoſe knowledge be could confſide in. 
The plainiif; the adminiſtratrix, is entitled to 


Her inteſtate might be indebted, and the ef. 
feQts wanted to be diſtributed. It is impro- 


per therefore tb ſuffer ſuch a conſtruction, 
unleſs the parties provide for it. - I-remerm- 


againſt 


| 7 [ OY 3 ET "I I 4" TORE a | i, 
for His ſralFin' the trade; and aſter that end 


der dn d a. . It was: am action 


* 


. Feen. $85 .. 
3 gait the Lokbry i bond E66Ijci6nes for - 
performadce of the articles: the maſter, 0 
whom the youth Was bound died; the exe- 
ceutors thought they might make ſome bene- 
fr of his time, and their view was therefore 
not to have him perſonally their ſervant, and 
to inſtruct him further in the trade, but to 
put that benefit of the infant's ſervice into 
weir on pocket.” The Court conſidering 
tie inconveniencies attending apprentices, ot 
trade in general, if | infants were obliged to 
ſerve execotors or adminiſtrators for remain- 
der of the term, although not of the ſame 
nude wich dhe infant; determined it for the 
deſendant, that the action would not Re. 1 
alſo remember” Huddlefton's caſe; and am 
pretty certain ¶ though nor very poſitive) that 
be was under 8 greut dejection of mind, ſo 
that a commiſſion was applied ſor; but be- 
had recureted himnſelſ, and was deſirous to 
carry on che partnerſnip. Fhe Court ſaid; 
| thele mere acoidents hat could not be pro- 
vided ſor; Aut char was no reaſon, when he 
bad brought: all: his ſuobſtance into: trade, the 
| other partnar thguld dar, that a temporary - 
diſorder interyening » ſhould deptive him 
during life;from-going on with the buſineſs, 
n. ſhould put the whole benefit of the 
W . La me 


attaintecd partner, and has the ſame eck 


manner in which the engagements of part- 


pra bi pk, ite ne." 
ing for il. $6 that the Court held; he ham 
— — 


4 


a - 


1c hay be d e . hl ee hr 
FF 
attainder of felony or treaſon, which is, nib 
contemplation of law, che civil death of u _ 


ik regia — 
For ſuck perſon having no capacity. to , 
he is with ragard to the partnerſhip 2 if he" 
were rally dead ; and his property being con- 


* is A 5 1 E . 4 


Audits is graced hve eat pied 
r g 
veral ways above ſer forth. But, alchouſh 
the foregoing will be found to hold good” a 
general rules applicable to moſt caſes,” con- 
cerning the diſſolution of partnerſhip; and the 


ners deſcend to their exe cutori or adminiſtra- 
tors, yet there are exceptions, ſuch ab the 
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ſives, and the other of ll the raden w/the 
of whom they take a Fer 
fince' this laſt engagement” deſcends 6 the 
executors'or adminiſtrators of the partners e. 
its x neceſſary conlbevence thai helene: 
a common engagement to others, they moſt 


be mutually engaged 10 one ander. A \ 
| if this ie does not miake'the perſonal repre» -.. - 
| r by he | 
manner as thoſe" re who; have © 3 
choſen-one another, yer Mb ty 
ing bound to perform: the conditions of, the 5 
leaſe we leſſor, ud having the right to ; 


manage-the farm, or to cauſe it to be mung 
ed for is. advantage, "this right, and this eu- 
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Hence it is that out laws have: eſtablifih; 


the Law Mer chant, for-we find in Liististos f. 
2 5 "rhe wares, merchandizes, dehts.ar du; 


for the, advancement, and contin 
| commerce. and 


Mer catores pro beneficio ct at bo l. 
bet.” © Aa tr es e 


4 11 Co. 3. b. 2. TON 86. b. 2. 
+ Co. L. 18. . | 


nd gi 2 — 9: heceonſanang | 
with, che, general rule veſpectins the; right pk 


; every man has a napural.zighs ag dhe rw t 
N * | 1 veſted jo een 5 


ves,, for. the benefit of: ——.—.— b 


e chat chest Mall hn 
neßt by, fo vir qrſhip in enpartnerſhip Hesl 
ings d; and which, ſeems alſo to be founded on 


ties of Joint merchants,or. partners, ſhall, pox, 
= Fad but ſhall go to the executoꝶ him 
. e eee 

e, Which is part of the lay, of, this .realne; - 


trade, which js pro fops gud. 
Leco; for. the rule is, that jus acer gent inter 
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ws 2 c its and tra ders. thor gh nne, f 
| N ſea f. 256305 L 11963 zl 400128 2 . i 
b „nal 5d A1: al s etui 
. ee Thers ate” four forts of 
merchants,” vi. "udventurers," dormant, ra- 
_ velſing; and! reſideht and neither of them 


Hall take by ſurvivorſhip's,”; 2 mw 2 Is: 1404 


2 policiſed Shane! dane way 
winds ne of chem. die — alone 


— e Lorvive, though. the 


 iptereſt:doth not, otherwiſe there would be a 
ie lane dee che furvivgr. a 
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Therefore it has been held mat FAT 
ing merchant for gods carried away. in he 
lit time of the teſtator h. Dub? whether 

| necefary ? For che remedy ſurvives though 
the duty does not ſurvive i. Ad though 
there is no ſurvivorſhip between merchants, 

yet i chere are two joint metehants, or two 
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| If wharn bas 0s u joint; waders; and | 


made great improvements thereof 1 
den captain brings © hill, ain him fr . 
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| rhe executor of hing mh FERRO 


in the action, for their rights ar f ,, 


dr 3 — 2 


one dies, and the furyinor cartias on the u, 
alter dhe death of che iparrnes, the; fornivgn 
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In chis eaſe the plaintiff's teſtator was cape. 


win of a ſhip, and being on his von be. 
which be incended ee inen in matze 
ae ul de, thip, becomiing- captain, e 


theſe 800 dollars, and ĩnveſting them in wade, = 


n „Vu 4 1 
k Carb. 170—1. — gy 


Comb. 474- 3 Lev. on Se EG ett one 


1p. Will. 141. 10 Mal. 20. a Ba. . 
3. 732. pl. 2. 8. . 


Phe deſhndant Amine the avvcigt of the 


maney and offered to redpdy the fame with 
_ Intereſt; wheveay che plaintiff infilied on tlie 


Inveſtments that had been made therewith; 
168). 502 ene 20116-1891 „H 20 Tr "93 
oO. deſendant having traded 
with this money, it was at his riſk and pevil; 
and a8, GETTIN ABI, the defend- 
———— —— 
- -has/ beca mad f it hold belong ts hirn 
ren teeutur puis out muney wich- 
ent the decree: uf the Court; if du be bo 
den at his peril; and therefore * to 
ehe nel e -; 1 
A* Hon uw zien d e 1% 30 7 Jo 
OP, her ſaid, chat be took the dis 
+ Bindidie, -joilchie eaſe; to be: more h truf. 
_ we chile! an excrutor; and if ſo, ke wopht 
_  Ubaty'© geesunt for the profits made ef the 
money; thar'the' primary intent in etrrying 
abroad his money was, to inveſt if in trade, 
and not to return with it home again; and 
| Cherefore, the defendant having obſerved: the 
intent of tho toſtator in trading "therewith, 
an having taken ſuch a prudent eure l ue 
management of it, as (ĩt might he pꝓreſumed 
he wauld have t taken of his own money) his 


- Profits /praduted-in "erade;; and the feveral 
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Lordſhip apprebended the dvſendune would 


Sat mrs de ds gend: and =codipand 


it to the caſe of two joint traderꝭ, where, if 


ons;: dies, ad de keiner mes en de 


vivor ſhall fer for the gin made by this 


_ 15-12 ei 41 1 NN nern. n Ne 


"3 A 315 310. * 347 PDE 28 1s | 
/The Court * that this ;being an 
inand, all ĩmaginable encburagement ought 
to be given todtiade, and Tuch):conftruftion 
vat for the benefit of: him io carried out 
this money with that intent; and there was 


no reaſon that. his death ſhquld ſo ſar injure 


his family and relations, as to deprive them 
of the benefit which might accrue from it in 
the way of trade. But that, to recompence 
the defendant, for his care io trading with it 
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is a ſpecial agreement to the contrary, but not 


in a partnerſhip amongſt merchants». And 


Courts of Law will take notice of the lex mer- 


 eatoria without its being ſpecially pleaded 


For in the caſe of \Bellafs v. Nulter o, 
Powell Juſtice faid, © That the Court would 


take notice of the lex mercatoria, as that 
there is no furvivorſhip.” 


5 ack «© is not « neceſſary to provide 
againſt ſurvivorſkip. he 


This. in the caſe of Mee v. mal 7, 


Lord Keeper ſaid, „ The cuſtom of mer- 
chants is extended to all traders, to ex- 
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And in u cauſe for an account of» co- 
partnerſhip, both partners being dead, a re- 
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but for their all times during 
Joint inte · 


reſt. 


Chandize 


* pP P E N D. 
ſoevex. Aurin wh hid def, toithelr{privite hBycfi or 


advantage, but ſhall and will from time to time, and at 
the ſaid term (if they ſhall ſo long 
live) do their A0 e886 endeavours in a 
dy all means poſſible to che! | of their ſkill, pow- 
4 1 — ee for their joint intereſt, profit, benefit 
and advan and epi © play, AelFand mer- 
th the ſtoc corel reſaid dup the increaſe | 
thereof, in — of +] -aforeſaid,. without any 
ſiniſter intentions or fraudulent endeavours whatſoc- 


Shop rent. ver. AND ALso that they d ſaid copartners ſhall and 
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i026 bl time to time, and at all times duri 
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« copartners ſhall rent br 


will from time to 3 times hereafter du- 
ria the ſajtl-terim, 5 brand ah#Hiſeharge equally be 
tweep them the 2 which" they dhe 


. exerciſiag or 
managing the. trade 3 "AND: that all-fuch 
gain, pr ofit and inc reaſe that ſhall come, grow ot ariſe 
_ for ox Uy-roaſon of the Gaig wade, and joint vooupying 
8 aforeſaid; ſhall be from time to time during the ſaid 
term equally. and proportionably divided between them = 
the ſaid copartners, ſhare and ſhare alike. Aub. A180 
chat all ſuch Jog as.ſhall happen to tbe ſaid joint ame 


by bad debe, ill commodities, or otherwiſe, without - 


fraud or covio, (hall be paid and borne equally and 


| Books of proportionably. between them. AND FURTHER it is 


| agreed by and between the ſaid copartnets, parties to 
meſe preſents, that there: ſhall be had and kept ſrom 
the ſaid term, 
together as 


and joint occupyisg and. copartner 
_ aforeſaid, pexſect, 
wherein. each of. the ſaid — ſhall daly cater 
and. ſet down, 38; well all money. by bem received. 
2 expended and laid out in and about ibe manage- 
.: ment of the ſaid trade, as; alſo all wares, goods, p . 
maodities and merchandizes by themror. either of item 


bought and fold, by reaſon; ſor. — 9 7þ eee 


count of the. ſaid copartaerſhip,,apd-all other m — 
and things whatſoever, to che/ ſaid joint wrades 
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rex 


z which fd hols det be d bs adn 


ANN copartners, ſo that either of them 
may have acceſs thereto without any inter 


the _ AND: 4180 


yield and fender - gach, to the other, or ta the exccu- 
tors of each ethic, 5 Bunk, Jul 0TInchS phiaoes, of 
all profits 'and increaſe by them or ei of them 
made; and of alk. loſſes by them or either_of them 
| ſuſtained ; and alſo of all payments, 3 
ments, and all other things whatſoeyer A en 
received, diſburſed, ated, done, or 


faid'co-partnerſhip ny r A 


And the ſame account, fc d, made, ſhall and will clear, 
adjuſt, pay and deliver each unto the other at the 


_ time of making ſuch account their equal ſhares of be 
ohts ſo made as aforeſaid. AND at the end of the an; a the 
end thereof 


bi 


E other ſooner determination of theſe 


pirlegrs { it h the death of one of the ſaid co-part- ank. 
n iſe), they the ſaid co-pa rivers each to 
other, Þ in 03ts of the death of either of them 


. the ſurviving party to the executors or adminiſtrators | 
of the party deceaſed, ſhall and will make a true, j jut 
G oy (eo of all thipgs as aforeſaid, and divide 


fits aforeſaid, and in all things well and truly 


hl e 9 and that' they alſo upon dhe making 
a final account $5,000 all and every the<ftock 

gains and increaſe” thereof 

18 able, ' whether conſiſt- 
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A. 
New THrsE PRESENTS WITNESS that the ſaid A. 


and 3 and 


— 1 and detiared, Aub IT Agreement 
_ Is AGREED by and between the faid parties to theſe te rent. 
preſenta, that the ſaid 4. B. bis executors, admini- . 


— 


cy rENDI®Y „ 


tade. | Abo in regard ſome may 2 

lating to the pr ders and etedits of the Faid trade 5b nt 
now ma by the ſaid 4. B. it is © t th 
ſchedule hereunto annexed (intitled the debts and 
credits of the within-named A. B.) ſhall be a 

by the did parties, aod the nexe balance of the bet 
account in the ſchedule mentioned ſhall be taken 
pert of the money to de advanced by the ſxfd 


as 
B. 
B. A. 


for the cauſe aforefaid, and for the truſt and confidence mit 5. 
he bath and repoſeth in the ſais G. D. HATH admitted . FE” 


e preſents born admit and 
with him in the 


accept, the 


partner 
trade afcrefaidyant} tie aid . B. and C. D. are to 


become partners unde of a goldfmith or banker, 
to be uſed, eule add Carried on in the ſhop afbre- 


ſoid, on the joùnt Roch zforeſaid, for the term of ſeven © 


years, to commence: and begin from the duy of 
—— now laſt paſt before the date of theſe preſents. 


| Nevertheleſs under the limitations, and according to, 


and upon the covenants, grants, clauſes, proviſoes, 
conditions and agreements herein - aſter in theſe pre- 


ſtrators and affigus, ſhall during the faid copartner- 


hip, be paid and allowed out of the joint ſtock of the 


ſaid trade, in conſideration of and for the uſe of the 
ſaid ſhop the yes e to be deducted and 
paid out of the ſaſd joint ſtock by even and equal por- 1 


ons, Aub 4180 * faid 4 B. is to be Alowed Serrano 
| and paid out of the faid joint ftock one fourth part of A 
2 N en and one fourth part of their ont and 


AND tr 18 AGREED by and be- 2 


© *  ewees the ＋ parties to theſe preſents, that the ſaid dhe pana. 
7 EW Executors, adminiſtrators and aſſigns ſhall 
/-— _ .. have, receive ank enjoy to his and their own roper 
uſe end uſes three full one fourth parts (the e into 
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EY net profits, 7 which ſrom 
time to time durin Fame 1 ariſe, 
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C. D. Aun ron Tun that ueber of the ſaill'par Beingbound 
ties, without the confent of the other of chem firſt had er in bail for 


in writing, ſhall become bound or bail for any perſom dn 
whatſoever during the ſaid- p. Ans rUR- 7 i 
Tun that the ſaid C. D; ſhall not, without the con- money. -.- 
ſent of the ſaid A. B. firſt had and obtained iti writing, 
lend to atiy perſon any fam-exceeding' gol. Aup IT Account 
16 FURTHER AGREED by and between the parties to denz. 
that all and every the bppks of accbunt 
touching the ſaid joint trade falk be kept in the fad 
ſhop, and that once in every year (to wit) ſome time 
in'the month of —— during the continuance of the 
faid partnerſhip, 'a general, full and perfect account . 
ſhall be ſtated, adjuſted, and made up between the 
ſaid j to theſe preſents, of all matters and 73 


| rovehing the ſaid oo. and after the fame'ſhall —_- 
"and fairl entered i in dooks for ; 


be made up, yok 
2 e an 
e ab 
| er hi 
dapſicate ſhall contain a full decount of the flock, 


Au IT IS Money de- 
Anz that after* the ſaid annual account is made aner 
up, each” of © GR pane Bu and may dedudt and jr er 
uke out of the and increaſe of exch party, 
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de lawful to and for the ſaid A4. B. at the ede 


dy and between the ſaid parties ta theſe! 
at the end of the faid partnerſhip (either by eſſtox ion 


- ſpace-of two. yeats 
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in any wile) ture, away any journeyman of ſerfact = 
employed, or dereafter..to be employed, in the joint 


| taxde, without the conſent, of the ſaid AB. in wiit- 
ing &r&. bad and obtained. | PRovanaeD rvarHar, 
aud it is Gortfented- and Jpreed. 90 by the ſaid C. P. 5 8 
that if the ſaid. A. B. ſhall-be defirous and minded 

tee determine and. diſſolve this. preſent | 


(which is however in all events to —.— ſor the 
fai) chat then, aud in ford: , is all and (mip 


the faid two years, and upon his giving "held a year's 


notice in writing to tlie ſaid C. P. to determine aud 


make void this prefant partnerſhip;' and that on that 
day 12 months after ſunh notice given to the ſaid C. 


D. the ſaid partnerſbip and joint trade Mall ceaſo, dev 
termine and be utterly vid, and of no eſſect, any thing, 


K. AND LASTLY; it is hereby — agreed 
preſents, chat 


of time, or by fuch notice given to the ſaid C. D. by the 


faid. A. B. purſuant to the ptoviſo above written) a 
juſt and fair account ſhall be tagen and made up be- 


desen dhe faid parties af wh ſaid joint fiock.of 6000. 
ad- the produce, profits and proceeds thereof, and 


ſaid joint ſtock ang trade ſhall be divided into. four 


A. B. and te tem 
Axn ata that ther; 


all other matters and things relating 


to the ſaid joint 
Rock and trade, and of all, loſſes, dad debta, charges 
and deductioss; and the nest and clear produce of the 


equal! parts or; ſhares, 3=qih;; partes whereof. ſhall 
n received and diſpoſed of by the faid 
Nth part by the ſaid C. D. 
parties (hall then give each 
ether ſuch releaſes, and.emer into. fuch bands for each 


____ether's mutual indemnity, and take ſuch meaſures by 
jetter of attorney to get in the debts. ſtanding out and 
© ., __ execuic ſuck other deeds and other agreements; and da 


tuch other ads as ace uſual and reaſonabhle between 
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t' Reck of 60e. to be raifed and brought in Stock. 
er followibe, and to bs managed and carried on 
* 4+ mutt! benefit and advantage, at their own 
houſe in . And for that end and purpoſe,Corenant 
rait "covEnNARTEDconfentet: to add met |» — omar 


Fe fo 


„chat the feverd! hovſchold $0648; wines: mm valued at. 

merchandaet mentioned and emp n dhe in- 
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| true ang Rüth esch . the — 26 bags =” 
gs, accounts, reckenings umd dealings together, 
concerning the faid eopartite/Miip; and thal} wand avitl 
-mataally endeavour by aft jusF etre ma} diligence, to 
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by und between che fad Parties t. theſe pres and wares be 
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without fraud or colluſion. AnD they ſhall — 
bear and allow each an equal ſhare and proportion, for 
or in reſpet of the re Ur bars wow dwell 
in, and of ſuch yearly rent of any other houſe or lodg- 
1 Act ing; which they Wall hereafter think fit to take er 
houſekeep. TENT during the ſaick copartherſhip ;' und of all TR 
ing, fervants of h ing, ſervants wages, and pariſh rates and 
wag duties, and of all taxes. and affeſfſtients whatſoever, 
benen Which ſhall be rated or uffeſed on them the ſaid E. C. 
e eee F 
their uſe or gings, trade ot employment, dur- 
| ow af "which 1 —— 
ces.' C0 3 at any 'bappen, 
3 e or dy means or in reſpect- of the 
15 3 durigg the  ſaid.copartnerſhip,'(ſubje&t 
roviſos and agreement herein 
aſter e each others neglect or wil- 
ful default, which all by from time 80 time paid and 
- *--.-= ſuſtained out of the ſaid joint-fiock, or the proceeds 
Books of arifing thereby. AND that during the ſuid Spart 
be kept. nerſhip, one or more n 
dhe kept, at the place where the ſaid trade or employ- 
went. ſhall. be cartie . and managed. wherein an- 
tries ſhall be ade e or 
L an Wal de br — employed in 
teck, and of all goods by, 
count of the aid r and of all- — aj vr 
e contradted in jelation ts the f 3 
account ſhall be "likewiſe, taken in writing of all ready 
money by them received in their ſaid way of trade, 
nod of all goods by them fold upon credit; 3nd ncries 
hall be made of Parties“ names, to-whom ſuch;goods 
were (old, and at what" rate or price, and alſo of what 
+ . - ſum or ſums of money ſhall be from time to time taken | 
out, by the ſaid copartyers,.or either of them, or their 
order, for defraying he . expences of: their. family 
and ſeryants, or in any otherwiſe relating to the ſaid 
— z which ra books the ſaid copartners, and 
their reſpective executors and adminiſtrators ſhall freg- 
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let, hindrance or ;denial of 1 
bend, bills, notes, ſpecialties, 

ben by. tho ad coparpers, or or either of d 


dhe 

engen ee, hall be make 
A all: and; every, the ſaid c 
| neem eye ma and., 


qui that it ee, 
— ＋ e 
wich the approbation 
net. to have ow | 
more-apprentice or apprentices, or 
| tobe employed ip and about bag on nary ke 
Joint trade, taking good ſecurity for the fidelity of ſuch 
appreatice - or Apprentices, or covenant. ſervant, and 
- for their good c. during their contibuance i in 
We ſeid employment, (e 25 ſuch apprentice, * appren- 
tices or covenant ſervants. ſhall be at the command of F 
all and every of the ſaid 'copartgers. Aub that "al Movies ta 
monies to be had and taken with any ſuch apprentice — 
or aphtentices, or covenant. ſervant, U be brought &c. 
into the laid joint oy and employed during the . 
.copartnerſhip, for the mutual | 


ch apprentice or 
3 ſhall imbezil, 9 — purloin . 


dl of the ſaid goods belanging $0 the nid copare. Fences. 
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Of being ſu- 
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To account 


| once Aa year. 


ent ecbh others confear; reteaſe-08:difcirungo any abe 


thereby. | Ang dt isFbrther:wgreed by and berween the 


ſaid parties to theſe - preſents; chat neither oi them 
the faid-2&7 C. M C. and $: & fbalt not at any time 
or times beteaſter, during the continnande che (aid 


| - fol{ or — — 2 


this value al 27 w any perſonl ar Porſbas whats 
without che conſent of each othery ano with 


or ſum of money, which —— 
W or any — TS 
ny ſecurity given for the: — 5 
— Mall be actually recoived, Fey Gm yen | 
the joint Rock 3. nor compound: yy > Tens 
part for che Whole ef any debt or ſum 
them jointiy, 6Widg or payuble, — 
and e e theusta, in Win- 
ing firſt K had abs: obtained. Ann that neither ef thy 
ſard copartners hull at any time dutiug the! contings = 
ande of this eopaftinegſhip, and before'a Final partitium 
made between hem, become bound, bail or ſurery-fod, 
with, or to any perſun er perſons whatſoever, eithee 
by bond or bill; promiſe or otherwiſe, without the 
privity or conlent of the other 6f Wem tbereto n 
Writing firſt had and obtained: Awn it ie further = 
agreed by and between them the ſaid &; CG 
M G and S. C. that they ſhall once in every * | 
yearly; during the ſaid copartnerſhip, at the f 


on within twenty days then next enſuing come = 


to a. fait. plain ad per ſect account und reckoning with 


esch ether, of, for and concerning All- matters relating 


N their buyings, 


bellinge, 
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ſellings, tradings and dealings for, upon, or hy reaſon - ' ++ . 
of their joint account, — agen ag r 
partnerin ip, and of eyeiy-ſuch/Roecks, ceady Mö. 
and chings as, concernyo7 hen {ball de:employed inn "a 
And about the ſame, and of the gane, profits and in- 
creaſe thereof; — ho-chargs, -datnages/lofes, 
and etpendes happening or aruing thereby, and like= 
wile of all debts owing! to and by the fajd copartnerz, 
tor, nupon, or in reſpect 'of their ſaid joiot trade due 
Araling] to the intent it may appear hom and in Wbt 
Aate and condition they then ſtond in reſemmee — 
shejr ſaid coparenerſhip and joint flock; anch that upon 
mthe>amſbing/ and per ſecting of every «fuchiacconas, , - 
the ſame shall be fairly' written and entered in hre 
 Gevbrabbacks-for that purpoſe tobe provided, l me 
of Which ſaid books ſhall be: ſubſetibed' byte dad 
. Cd Cand S. C. and one auf them ſo ſubſcribad 
| ibalbroemain with the ſaid E. G and one of them: 
@bſcribed/ſhall: remain with the ſald . Gr, 
axhiercof; them ſo ſubſeribed ſhall remain with abe jHẽ“ 
GA hich ſaid accounts fo-paſſed and l 
nat be called in queſtion or controverted, dome 
 $petiabtergoriar miſtake ſhall evidently and-plajaly:ap- 
ar to. bay therein eſcaped notice, and that: che | 
amet iarxſhall heceertified an the life - tice! of, all the BY 4 
{ad 156qpartnens; and dt atherwiſe. AnD aso that un 
wichid fobty Hays next, after the expiration of- the ſaid — 
zopartmeribip; a trus and general accountchald be 
made of all their dealings. on account. of their joint . | 
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ock, and a juſt and equal partition ſhall, be there | 
made. PROVIDED ALWATS; and it is expreſcly agreed NEW: 4 
doyand between the ſaid parties toitheſe preſents,,rthat if one of the 
if slther of them the ſaid E. C. M. C. and $::C.ofhall As, v0 lur- 
happen to die before the expiration. of the ſaid term of 2 
ſevenyears; or ſooner determination of this preſent co- ® = —— ves 


parenerſhip, and before 2, final account or partition count tall 


51 ſbalt. be paſſed; and made between them, of all matters be taken by 
and things relating! to the ſaid copartnerſhip, no be- - 8 
neſit · or advantage of ſurvivorſhip ſhall acrue unto, or the ſurrivos 


8 by'the biher of them, in any wile» hall wee 
ut 
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whole << but in boch. cage u trvs and juſt accoumſhillbe token 
2 by throe indifferent perſdus, one to be<choſerby: each 
paying the M the ſurvivors uf the ſald coparthers, and the other 
.. . 2 the 
tors of the amd the ſurvivorrofatiem the ſais NO Conant 86. 
deceaſed, Atul have their wle&ion;/bither to tulae thewhole Rock 
— and produce thereoſ, at the rates the fame ſhall be ap- 
kermit them PPAliſed> nt, ge third pare of the value; at 
| beappraiſed 7 unto the executors 


Covenantfor Bie fe one thi | 
Eos thereoi aher dub and 


weer ene ee tua nd wichithe ſaid M4. C. 

_ m@S$:50>tdtir=Steutdrs/ wad adminiſtratots by theſe 
preſets, at hemberfais C. her-executors:and:ad- 
aminiſtahters f fh und! Ill, welt and truly perform 
and rep of} dad ſlagutar the covenants, proviſces 


and beretw/ before mentionel, em her am 
their part and bohalfow' de 3 I 
-cording to the hatent u,ẽ p true x i of hee 


preſents. . Anp, & [the like covenunits ofound G. 
Any oneof . C. and 8. C. and from 8. C. 10 E. C. nd 4. C.J 
— = — — — — 
&fialve the that in caſe either of th the faid E. C. A. C. and 
Alg en ge- S. C. mall at any time during the ſaid term of ſeven 
ing b month. years, by windtd to ſbesk off au Allan the ſaid co- 
notice, and partnerſhip, they ſhall either of them be at liberty ſo 
h to do, on giving 'fix months notiee to the others of 
reer 
me ing ſuch notice, paying 'thv- others of t 
el her third part of 2 duc joint Rockwhd 
produce thereof, us the ſame ſhall be appraiſed ut. 
ProviDeD AEWAYS; ee. (that-if an of Thr" eee 
ſhall quirthe marry,” he all quit See te Fun- 
| fp within vis.) PROVIDED ALWAYS; and ite heveby do · 
ene year af- chared and agreed by and between all the ſaid parties 
wen to theſe preſents, that if either of them * 
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E. C. A. C. and 8. C. hall marry within the terer 
— —— lacmweayiogcthell = 


dhe ſaid trade and Rock, and Jeave dhe ſade at” 69 = ." 
SES ſuch. manner a herein belore: .. 
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pollowing ws the © | 
hin porte 
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— 
ſaid. portiert Benseds chat ff; einher f — the aid _— 
E. G A. G. r.. C. ſhall. be winded to enlarge mes 

of chia preſent copartnerſhip beyond, the ſaid 
term of ſeven years, then ſuch ane aſ them ſhall gine 
notice to the uther of them, of fuch their intention, 
fax months jbefore: the expiration. of the ſaid term of 
ſeven. yeara, or in default thereof, this preſent copart- 
netſhip ſhall cenſe and determine at theend of the ſaid 
or of. ſeven N Id WII nass. 52125 919” 
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'DIS- indenture, & „between 4 2 A n 
' the one part, and V. P, of of the * 
part, Wrxssszxn, that the ſaid 7. nd F. 
experience of each others fidelity and care, 
and id confidence thereof, for the future and the -bex- | 
ter in ꝓrobadility to augment their reſpective eſtates, 0 
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Suede. — — 2 
tore, deth cv nant, promiſe und' agree to and with 


the other ef ahem; his enecutors und adminiſtrators, 
theſe preſents, that from and after the — of 
date of theſe + preſents; they the faid T. T. and 


; V . ſhalt: and will be and wentinue copartners and 


ſhall foo 
joint — brewhovſe, it is declared and 


money, debts, goods, utenſils, and implements fit for 


and between the faid parties to theſe 
_ each of them the faid T. T. and . P. Gott For bir 
ſelf reſpectively; and for his ſeveral and reſpektivt 


joigt traders. in the art, trade, miſtery and buſi neſi 


a brewer, at and ina meſſuage;; &. ſituate, & W. 


called, Acc. now-in the poſſeſſion of the ſaid T. T. and 
. H. together with all, &. thoreunto appertainingy 
mentiohed, or ed in one or more book · pr books, 


: — — —-— parties 
% Meyn 
' phy Neowin mal war day ol. 


rr 
hereof, ' for and 

during the timè and term of fromthe day 

of! the. dete of theſs-preſonts, fully to be completed 
and endet-(if both'the ſaid. — theſe = 
og live}. A for the fair equal, and. bet- 
ter carrying on the ſaid intended 'copartnefthip and 


agreed. by Weck preſents, by and between the ſaid T.. 
and W. N. chat the ſaid T. T for is part aud propor- 
tion, now hath in ftock' for the-ſaid trade in ready 


the (aid intended joint trade, to the full value of 1000. 
and the ſaid V. B. likewiſe for his part, &c. (as before} 
both which ſaid ſums together amount to the ſum of 

2c00l. Which ig to remain.2s | And to be 
employed and uſed in and about the ſaid trade of brew- 
ing, ſelling and uttering of ale and Veer in the ſaid 
brewhouſe, for and — the ſaid term of — as 


aforeſaid. Ax p for the more orderly p 
aud carrying on che ſaid intended trade and bat 


it is mutually covenanted,” concluded, and a; 


en, and 62 covenant, promiſe” and 


bp | | 


APPEN DIF. 
grant to and with the other of them, bis exetutors und 
zdminiftrators, by theſe prefonts, in manner abe form 
2 AY (to wit), that, &cc. (to be true to edel Corenant ts 

See p. ind. AND thut cach'of them the ſaid: be true to 

N 7. Lans W. P. and their ſeveral executors amt ago ch other. 
miniſtrators ſhall have the fall intereſt, rigbe, title and 
property of, in and to ond-ioiety, or half pert of the —— 
ſaid joint ſtock of 2000 and of and in one 
half part of all gains, proficy- | = 
ſhall arife, happen,  nocrue, or be mode thereby; - 22# ang hear and 
alſo ſhall equally. bear, pay and allow-cofts, Jofſes, &c. pay his mare 
[See p. x. mutatis” mutandis }, cher“ than foe" ag 2; one a*6 
| bereur after are und | | 
ts the contrary; AND thattheiftid jeinie Rock; und 
fo" all che buyingsy ſelings; and dealings, "pains, | 
debts, and credits which ſhalt grew, ariſe, Happen, or 
be made of, or by reaſon of means of the 6part=- 
gerſhip; or joint trade, eredit, or denhng; or any thing 
incident or belonging thereto, ſhall from time to time, 
| guring all we term of this copertnerſhip, be truly en- Books of ac- 
_ ered and fairly written im ſome convenient and fitting kepty | Ow 
book or ' books for that” tobe providee uns 
kept at the. houſe-where the fait efade m . de cirries 
on ia ſuch manner as men of the like trade uſe or Win 
ought" e do; ich and books the aid eepartnere copriners = 
and their reſpective executors and adminiſtrators bee 
mall freely, and” at all tines, as well after; us dur- k. 
ing the continuance” of this <opirtnerſhip, ' have 
me right and perhſal, when and as often as it ſhall r 
be defired, and ſhal! have liberty to tranferibe; &c. Bonds ana 
See p. Ki.] Arp thet zi bonds, bills, Rotes, nocwes 10 be 
 ſpecialtivs, and ſerabities "whatſoever," at duy tine dagen, 

made ostaken for aby matter or thing cbncering name. 
their joint ock br trade; ſhal} be made and taken in 
the names'iof both the ſaid e „ an@ ſof their 


joint and equal uſe an benefit. Aub thut up motes mene of | 


and other ſeeurities to be- given to an ſon or per- der 1 
ſemni w mall ineruſt the faid portners will 
__ evotheythiggs upon account of the ſaid trade, ſhift ts: | 

4. 5 > W made 


1 


— 
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mate and given by und in — of —_— 
— —— and m 
sen of the ſaid tners Wee 
in every' week i urg a 
ad mae out bf the laid joint Rock for then velpeftive 
uſes and eccafrons the ſum of 307. each. Aud that nei 
; 9 them the ſaid e hall at any time, with- 
_ outthe conſentef er of themh rtleaſe;Ec0ofSee p. 
Wii.) Avp, dr, with cove bail; We. wvitheut rhharbe”” 6 
confunt. A generatiaoetium tobe aua mar «year, entered 
— — gr e _ | 
4 ——— 


anti partition ſhalÞ be — — 
of all matters aud thingt relating de Weir ſald 
77 Jet nevertheleſs n ov 
* nee (hall ucerue wiito; or be bad. 
1 "__ TERED ay wiſe- whatſdever, 

| "any uſatze or thing rein c 
e tained to the — — And er s 
coparenersin Au PROVIDED): — apes by und (dew. 
— tween the-ſaid-purties: to theſe preſets, and each uf 
fon is wil- them doch hereb y for\himfelf reſpeRively, and for tis 
ling to be» ſtyeral und —— executors and dai 
parte, the covenant, promiſe and grant, to and with the other of . 
ether. ſhall, them, his eecnters and admiai by theſe pre- 

10 depart this 

andF, 


otic bin} ene that if the ſaid: T. T. ſhall b. 
lie beſore the expiration of this —— 
party to'thuſe preſence; 
ag to — — 


= of the ſaid . 7. 

Ide minded and willi 5 

| with.the ſaid M P. in this preſent edpatener=- 

gf 2 that he the faid V P. hall admit ds. i f. 
1 8 


23119 


= 


ner DES ELL 

in: jun. — VEY 
fuſe: to Sento the ſaid: copartoerſhip, then the ſur - — 
1execators.and adminifirators; Anal ee mojery 
and, eruly pan or cauſe to he paid. unto the ann ; to be paid 
tors or the ſo.dying,/the moies und 
ty er balf part f dhe joint: and af Al sech teren; 
1 as pon yay > 9 1 oy uſtly. . 


viving 


1 — the 2 — dt 05 
— —— ene opt; Oar <q 330 * 
Rating a acrounts./iti bejng the imtent-wfithe parties: |" 
to: cheſs preſenty, that the (dying hall bat be: .- 
entitled of livble-20 the profit or loſs5ntrade;frominbe. + - 
time of the laſt — — oy 
duntb, in mannes as follows; (to wit) one moiety: or, 
half part — 5 — ſin montbs after the de- 
cneſeof ſuch; of the ſaid :copertners, and the ather- 


mojety :oribel{.ipagt 1 att thei end: of ba months 

— wn thait the ſurviy ing part - 224 the ſar- 
nere his executor ar:adminiſtrater; hall hae, bean! ner te lere 
enjay da hie, and their on uſecand; hebooſ, 0 the other the other 


mo iety or half part of the ſeid joint Rock, and. of 2 
ſueh pruſi, product or increaſe as ſhall appear to be 


Juſiiyſchue . — und 


_ al of ell gaods, Wares, debts, ready money, and ching 
then within the, ad .copartoeaſbip,. without 
an account thereuf to the executor 107 adminiſtrator, of 


— 5 . | 


_ owingdxi $0paraners-in:tbe ſaid Sopartnerſhip 3.4 

a je red f{urviving paitnes. (hall 2 

in a munthe : nent aten ſuch de dem, 

cealry: org — debt ſnall derome due. ; and ; 

| thereof, ande theeefroms 20d; of idud. from every: part and indera- 

berni All 23:4; aimps"tbiicafrer ifaveand; keep: nich the - 
| hayvileſs tha(boirkuextadtor atid adminifiratorsof the? gon a, 

| r tag 8 


RINSHGY 


— 


* 


[ 
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wa give fe e bega une Ulevieince#:20"10642bnaater ur | 
—— —— —  — —  — 


_ &c:;of the the ſaid ſurviving -parther. ſhall within 30 days nent 
deceaſed for after fuch decode emet inte and become bound im a, 
en by ſeveral bende er obligntions-of waa) ponakieb to 

©  - _ the executors or adminiftraters of the deevdſed'part< 
ber for the payment of the ſame'accordingly; upon 
| ſealing and executing of which ſaid bonds, and ſecur 
ing the faid executors or adminifirators of e de- 
ceaſed of and from the joint Rock; debt o- 
ing, and payable by the faid co-partners on their joint 
account at the time of their. laſt ſettling accouis-be- 
— fore ſuch death, the ſaid executors or adminiftrators - 


tors, &c. to 


— thallf and will releaſe, align and. quit" chin” t©-the 


their richt faid ſurviving partner, all their right, title, intereſt, 
tothe bock, claim and demand, of, in, sod 40 the ſaich partzble 
ſtock and eſtate, and all Matters and things there- 
| Accounts to unto belonging. Arb that upon the expiration of 
—— the ſaid term of —— hereupon agreed upon for the 
days afcer Continuance of this co-partnerſkip,' or within | 
co-partner- days then next enſuing, a inal account, pertiti on and 
A ended, 4; viſfion-ſhall'be* made and paſſed by and betten we 
ſſiid co partners, of, for; and eohcerning al ſuch. 
goods, wares, ready money, debts, and other mat- 
ters and things as ſhalt de then due, owing, or be- 
longing unto the ſaid joint ſtock and trade, or to the 
ſuid co-partners in reſpe& thereof, or in any wiſe 're- 
latiog thereto, and alſo: of asd for alt ſuch debts; 
dues and ſums of money as by reaſon of their joint 
trace ſhall be contracted, or be by them owing te en, 
23 perſon ot perſons, and likewiſe of and for en the - 
t gains and increaſe, damages and loſſes ning or 
| acerviog by, through, or in reſpeck of the iS pond; 
dle trade and co-partners, ſo that the true ſtate there 
of may appear, and what and how much thereof 
mall then belong to each party, and then and there— 
upon, and after all debts ani ſums of money - oubing 
on che account of, or by virtue of the ſaid e part? 

Ur bo 1 * the ſaid” F. T. and 


V. P. 


"A 


P 
N Need of :deir <weentins and aduigitroen” 
mall have and take to bis and their own proper uſe 
and benefit, one . moiety or half part, (the whole into. 
two equal parts to be divided) of all things-then i 
[Rock between them. AnDas for the debt 
ſhall then be due und oft their joint . 8 
count, they -the "ſaid Ti H. and d F. alle as chm ee 
divide and part the fame into two. fevers! . 
| ſhares or lots, and the debts which by fueh lot ſhall alk 
out to either of the ſaid rcopartners, his :executors 
or adminiſtratorsʒ together with the ſecuritien en- 
cerning the ſame, ſhall be affigned and ſet over to him 
or them by the other of the ſaid. 
tors or adminiſtrators, and he or they: 
empowered to receive the ſame to bis dr their own 
and benefit, without any let er hindrance, of or 
the other of them, his executors or adminiſtrators, a 
rods fryer amr > = 
preſents. AND that neither of them the ſaid T. T. Thit ni 
and JF. P. ſhall or will at any time or times r 


W 


manner whatſoever. © Aub "LASTLY; it in mu- Differences 
tually covenanted, — agreed, by and be- wi. 
tweenthe ſaid parties to theſe preſents, for theniſeIves, _—_ 
| their executors and adminiſtrators, that if any doubt, 
queſtion, controverſy] or difference ſhall happen or 
_ ariſe ketwoen the ſaid parties, concerning the-ſaid co 
2 — — to wo in- 


— eſe or dag by them hear#and 
determined. or elle dy an umpire tobe. nominated = 


| * is reſpective 
, abi 


14 , 


| Noattionto preſents, his executors» or admitnſtratars, ſhall com 
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abide; perform and keep ſuch order and determination 

therein, as the ſaid two ; indifferent perſons, or the 

'faid umpire ſo to be choſen as aforeſaid, ſhall make and 
give between the ſaid referees; To-as the ſame be ren- 
— _ © "dered and"given under the hands and ſeals of ſuch 
L ae perſon or perſons, within twenty days next after ſuch 
made. difference ſhall be referred to them or him teſpee- 
tively. AnD that neither of the ſaid parties to theſe 


— — bring any action or ſuit, or ſeek any remedy” 


ence to arbi- whatſoever, either in law or; equity to be relie ved 
atlon. in the premiſes before ſuch: difference ſhall he put to 
reference as aforeſaid, ( and a-covenent, that either Aube 
| . copartners may. diſſive the copartnerſhiÞ on giving notice, 
and paying money; nn 
8 m . enen 2 
3583 neee | $348 
if Noogs Þt «4 = 
e 155 miw 37 21% 
Seed of Copartnerſhip | 
N Brandy Merchants, where be * 
vances Money to put his Son in Partnerſhip, 
and agrees to guarantee for him, he being a 
Minor. With mam Special Corenigs. 


Cn indenture eripartte, made the ——— tay of 
in the —year of the reign of our Sovereign 
F 
Britain, France and Treland, K = horny — 
Faith, &c. and in the year of our —— between 


4 B. of —— fireet, Londen, brandy merchant, of 


Parties, the firſt part, C. D. ny Xin) iv Oo 

|  faid A. B. of the ſecond part, and E. F. the'younger 
** of —— of the third part. WAEAIAS the aid 4. B. 
» brandy nom and for manꝝ years paſt, bath alone followed and 
merchant. carcied on his trade or bulines of a brand) merchant 
in * * — -* 


continue him therein, Harn propoſed to the ſaid 
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aforeſaid. And whereas the ſaid . B. bei deſirous Agreement 
of ſettling his ſaid ſon in the ſaid bufineſs, and to — 
E. F. that he and the ſaid C. D. ſhall be copartners in 
the ſaid trade and buſineſs of a brandy merchant, upon 
equal terms of profit and loſs, for ſuch time, and on 
ſuch terms and conditions as are herein after men- 
tioned and upon. Au the ſaid A. B. hath Father to 
1 to advance to or for his ſaid ſor, his ſhate of — 
the capital ſtock herein after mentioned and agreed, — 
to be employed therein during the ſaid copartnerſhip, 
to the conditions, and upon the ſecurities 
— after mentioned and declared, not other - 
wiſe. AND in regard the ſaid C. D. is not now of and to gua- 
che age of 21 years, be being only of the age of —— ata. 
years or thereabouts; he the ſaid A. B. bath alſo ing « minor. 
agreed to be guarantee for. his ſaid. ſon's faithful diſ- 
— and due performance of the ſeveral clauſes and 
agreements herein after mentioned and contained, 
which on his the ſaid C. O. 's part and behalf, are or 
ought to be performed, Hubfilled and kept. Now THIS 
| INDENTURE WITNESSETH, that for the carrying the n. 
ſaid propoſal of the ſaid A. B. into execution, and i — i 
purſuance of the ſaid recited agreement on the part of 
the ſaid . B. IT is hereby mutually covenanted and 
» by and between the ſaid 4. B. and C. D. and 
the ſaid E. F. Au the ſaid 4. B. for himſelf, his Mutual co 
| beirs, executors and adminiftrators, for and on thebehalf — 
of the ſaid ſon, the ſaid C. D. in reſpect of his not 
deing of the age of 21 years as aforeſaid, doth ſeve- 
rally covenant, promiſe and agree to and with the 
ſaid E. F. his executors and adminiſtrators. And the 
ſaid F. F. for himſelf, bis heirs, excutors and admini- 
- trators, doth covenant, promiſe and to and with 
tte ſaid f. B. his executors and adminiſtrators, by theſe 
_ preſents, in manner following, (that is to ſay) that 
| -they«the ſaid C D. and E. F. ſhall and will become, — 
continue, and be joint traders and copartners, in the * 
. and buſineſs of a "Hi y merchant, i in the buying 
2 and 


esel e be trade and copartiverſhip, 
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* and ſelling of brandy and rum, and other liquors, for 

and during the term of 6 years (if both of them the 
faid C. D. and E. F. ſhall ſo long live) to be computed, 

and to commence from the —— day of —— now 

next enſuing, in the ſhares and proportions, and ſub- 

In moieties, JE to the clauſes, proviſoes and agreements hereinafter 

mentioned, (that is to ſay) one moiety or half part, 

the whole in two equal parts to be divided, of the ſaid 

Joint ſtock and trade, and che ' profits and increaſe 

thereof, is and is hereby agreed and declared to be the 

ſhare and of the faid-C. D. ſubject neverthe- 

leſs to ſuch payments and conditions as are herein after 

rr and declared. AnD the other 
—1 * half part of the faid joint ſtoek and trade, 

profits and increaſe thereof, is and is hereby 

agreed and declared to be the ſhare and 5 of the 

_ Taid E. F. and for the providing a ſifficierit joint ſtock 

for the carrying on the ſaid joint trade, IT is hereby 


reed and declared by and b all the faid parties 


"partnerſhip to theſe preſents, that the ſum of 14,000. ſhall be the | 


ſock. capital joint ſtock for the 
Ae 


———— 
is to ſay . being 
pwn one moicty thereof, is and is agreed ts be brought i in, 
ner's father, and advanced and lent by the ſard . B. to and for bis 
| dad fon, and the fitne is to be defied us his the dd | 
C. Ds. part and ſhare in the ſaid joint ſtock. , Burit 
is that the faid A. B. ſhall be allowed 


for which intereſt for the ſame, during the continuance of this 


ip, after the rate of 5 l. per cent. per 
ee eunem, and tobe paid him our of his he fad CD's: 
ory TT UC GREET HE 
joĩnttrade as hereafter is mentioned. Av further, that 
the ſaid ſhare of the ſaid C. D. in the ſaid joint ſtock, 
ſhall always be ſubject and liable to the repayment of 
the ſaid capital ſum of l. fo advanced and — 
the ſaid A. B. as aforeſaid. Axp the ſaid C. D. 
have no power over the ſame, until the ſaid ſum and 5 
the intereſt thereof, ſhall be fully paid and fatisfied 
without the conſent of the ſaid 4. þ. bis excaor or 
3 mi- 


APREND I, ay. 
adminiſtrators. Arn the ſum of 5000 l. being the.re- 
maining moiety, or half part of the ſaid joint ſtock, 
is and is agreed to be brought in and advanced by the 
ſaid E. F. as and for his part and ſhere of the ſaid. 
joint ſtock, AnD it is hereby further mutually cove- 
nanted, agreed and declared by and between the ſaid. 

C. D. and E. F. and the ſaid . B. for, and. oh | 
behalf of the ſaid C. D. his fon, THAT the ſaid trade 
and copartnerſhip ſhall be carried on by the name, a 
and under the firm of G. D. and 2. F. nad ſhall be fo gan 
carried on and managed by them, in the bouſe wherein . 
the ſaid A. B. now lives, ſituate in — ſtreet afore+ 
ſaid ; and the vauits and warebouſes thereto belonging, 
and which they have takeg of him, at the yearly rent of Stock 
. And the ſaid: 4. B. doth by theſe prifents, m4 vai: =. 
agree and declare, that the ſaid joint trade ſhall not, dur- 3d. -— 
ing the continuance of this copartnerſhip, be charged vam for rent 
with, or pay more for rentfor the ſaid houſe, than * 
a year, being the ſame rent which he the ſaid 4. B. now carrying on. 
ys for the ſame. Ax it is alſo agreed, that the rent dufincs. 
of the ſaid houſe, and all taxes and other rates, and churges ef 
the charges of houſekeeping, ſervants and journeymen's houſekeep- 
wages, and other charges, expences and all outgoings bop he 
relating to the ſaid joint trade and 
AnD_ all loſſes that ſhall, 
faid.C. D. and E. F. 


ſor 
d deali 


truſt; that then and in — party ſo 
ſha}! make 1 the full ö 
of the monies, good or effecta which he tall { a: 
or give credit for, within 6 calendar months 
wg Rs that neither of 

WY 
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Neither to them, the ſaid C. D. and FE. F. ſhall or will ec 
— any debt or debts ſo to be due to the ſaid partnerſhip. 
eſtate, without the conſent of the ſaid A. B. or releaſe 
or releaſe. or diſcharge any perſon or perſons from the debts ow-. 
ing by them, to the ſaid copartnerſhip, without receiv- 
ing the full of ſuch debts ; unleſs with the conſent and 
approbation of the other of them, the ſaid C. D. and 
No ſeparate E. F. and of the ſaid 4. B. An alfo, that neither of 
dealings. them, the ſaid C. D. and E. F. or the ſaid: . B. ſhall: 
or will, during the continuance of this copartnerſhip, 
uſe or exerciſe the trade or buſineſs of a brandy mer- 
chant, or ſhall any ways deal in brandy or rum, or other 
liquors ſeparately, for his own proper account, or in 
_ partnerſhip, with or for the uſe or benefit of any other 
Doch care. perſon or perſons, but only for the joint intereſt and 
| Both part... advantage of both of them, the ſaid C. D. and E. F. 
ligent. in the proportions aforeſaid. AnD further, that they 
. the ſaid C. D. and E. F. ſhall, during the continuance 
The firſt to of this copartnerſhip, employ their whole time in the 
— won buſineſs thereof, and in the management thereof; that 
— it ſhall and may be lawful for the ſaid A. B. for the 
the partner- uſe of his ſaid ſon C. D. to take out of the caſh of the 
air en- fſaid joint ſtock, the ſum of —— 1. a month, monthly, 
| renes. and the ſaid E. F. the like ſum of. a month, 
Fatherof monthly, during the continuance of this copartner- 
[ firſt part- ſhip, towards their own private and particular ex- 
| nertotake pences; the ſame to be charged to their ſeveral ac- 
| zurn ler bis counts, and that neither of them, the faid C. D. or 
if ſon'suſe,ſ:- the ſaid A. B. for him, or the ſaid E. F. ſhall take out 
ti —_— of the ſaid joint ſtock, or the caſh thereof, any other 
| or further ſum or ſums of money, for his own ſepa- 
Neither to rate uſe, without the conſent of the ſaid C. D. and 


} ut ef rate, them, the ſaid C. D. and E. F. or the ſaid A. B. 


Wt or become ſhall, during the continuance: of this copartnerſhip, 
i bond ſecuri- y.come bond, bail, or otherwiſe engaged with, or for 


amount of 100 /. in the whole, at any one time, or do 
or ſuffer to be dane, any act, matter or thing by means, 
eg | : whereof 


take money E. F. and the ſaid A. B. Axp alſo, that neither of 


i OM any perſon or perſons whomſoever, for more than the 


| ſhall, during the continuance of this copartnerſhip be lodging in 


7 


— 


V — 
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whereof the monies, goods, wares or effects of, or 


belonging to the ſaid joint Rock, ſhall, or may be 2 1 


ſeized, attached or taken in execution, for the ſepa- 
rate debt of either of them, the ſaid C. D. and E. F. 
and the ſaid A. B. but that each of them, ſhall and 
will ſave harmleſs and keep indemnifed the other of 
them, and the ſaid joint ſtock, and the profits thereof, 
from his own ſeparate debts, and from all loſſes and 
damages that may happen about the ſame. Axn that Or = 
neither of them the ſaid C. D. and Z. F. ſhall take c. 
any apprentice or apprentices, or other covenant ſer- 

vant or ſervants, to be employed in the ſaid joint trade, 
without the conſent in writing of the other of them, 
and the ſaid A. B. firſt had and obtained for that pur- 


poſe. AND in caſe they ſhall jointly agree, and ſhall, Money re- 


purſuant to ſuch joint agreement, take any apprentice — — 
or apprentices, or other covenant ſervant or ſervants; ac. to be 


that then all monies, which ſhall be given with ſuch brought to 


apprentice or apprentices, or other covenant ſervant or unt 
ſervants, ſhall be brought in, and added to the ſaid 
joint ſtock, for the mutual and equal benefit of both of _ _ A 
them, the ſaid C. D. and E. F. AnD that all charges Tres -.- 
and expences attending the keeping ſuch apprentices, prentices, 
or other covenant ſervants, ſhall be equally borne by 8. 
both of them, the ſaid C. D. and E. F. An it is“ 
hereby further agreed and declared, by and between all Father of 
the ſaid parties to theſe preſents, that he the ſaid A. B. irg 


to have a | 


accommodated with a ſuitable lodging in the ſaid houſe che — . 
where the ſaid joint trade is intended and agreed to be Haſelf and 
carried on as aforeſaid, for bimſelf and a man ſervant, man. 
without paying or allowing any money, or other con- 
ſideration for the ſame; in conſideration that he has 
lately laid out a conſiderable ſum of money in repairing 
the ſame, and of his agreeing to permit them to carry 


on the ſaid joint trade therein, during the continuance 
of this copartnerſhip, at the ſame rent as he the ſaid ,, . 


A. B. now pays for the ſame. Any alſo, that if any 2. allow 
or either of the ſaid parties ſhall bring in, and advance © for extra 
| 1 H h 4 : any Ty ad- . 


and about the ſ 


other party, for the increaſe and better car 


conſidered as a debt or debits due and 
the ſkid copartnerſhip, and Mall be repaid 4 
ſo advaneing the ſame with i 


5 every roo. for a year, out of the ſaid joint 
k, and the produce thereof, and before any diviſion 73 
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any ſum or ſums of money, with the conſent of the | 


rying on of 
the ſaid joint trade ; that the ſame ſhall' always be 


from 
after the rate of 


d ſhall be made thereof as before mentioned. AnD it is 
| hereby further agreed, that in caſe there ſhall, during 
the continuance of this copartnerſhip, be any occaſion 


for accepting or taking any bonds, mortgages or other 


ſceurities for the payment of any debt, or ſum of mo- 
ney to be due or owing to the ſaid copartnerſhip, the 


ſiame ſnall be taken in the name of the ſaid E. F. done. 0 
Bur is is hereby declared, that the ſame ſhall be in 
truſt for the ſaid copartners, and ſhall be entered into 
the partnerſhip books accordingly, as part of the faid 
_ Joint ſtoek. And it is hereby agreed and declared, by 


and between the parties to theſe preſents, and the ſaid 


"41 A. B. doth hereby for himſelf, his heirs, executors and 

a adminiſtrators, covenant and agree to and with the 
taid E. N his executors and adminiſtrators, that be 
the ſaid A. B. during the continuance of this 


Copart- 
nerſhip, ſhall and will act, and employ himſelf in 


ame, and do every thing according to 
the beſt of his ſkill and power, to promote the faid 
buſineſs, ſo to be carried on by virtue of theſe p 


as ſhall be convenient to the faid H. B. Aus ber dag 
purpoſe, that he the ſaid 4. B. ſhall have recourſe to 


all books of account, letters and papers relating to 
the faid } joint trade, and to inſpect, inſert therein, and 
take copies thereof, at his free will and pleaſure, and 


that he ſhall be conſulted by them the ſaid C. D. and 


E. F. touching, concerning or telating to the faid 


trade and buſineſs, in as full and ample manner, as if - 


be was an actual partner therein with them. Arn ' 


ſhall have liberty to draw upon the banker it! the © 


wen of. din (aid any fv apy far of as as | 


= 


advice, in and about the ſaid buſineſs and p 
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be — on the ſaid trade, and to 30 
all other —4 the ſaĩd trade and cepartner- 
ſhip, as if he was an actual partner therein as afore- 
ſaid. AnD ſhall have and receive for his attention and 
ip's conſidera- 
affairs out of his ſaid ſon's ſhare of the ſuid joint ſtock, *=- 
and the profits thereof, the ſum of 100. yearly. Ir 
being the condition and meaning of the ſaid' 4. Bos 
entering into the covenants and agreements herein 
contained; and of the ſaid E. F. entering into this 
copartnerſhip with the ſaid C. D. in manner herein 
mentioned. AnD it is hereby further covenanted, Booksof ace 
agreed and declared, by and between the ſaid C. D. — 
and E. F. and the ſaid-A. B. for, and on the behalf of ke. 
the ſaid C. D. his ſon, that they the ſaid C. D. and 
Z. F. ſhall, at their joint and equal charge, provide 
from time to time, during the-continuance of this co- 
partnerſhip, proper books of account, and they or 
ſome perſon or perſons by their appointment, and 
with the conſent of the ſaid: A. B. fall enter therein, 
juſt and true accounts” of all their buyings, ſelſings, 
receipts, payments and dealings concerning their ſaid 
Joint trade, immediately after the ſame ſhall happen, 
and ſhall be juſt, honeſt and faithful to each other, in 
every reſpect concerning the ſaid copartnerſhip, AnpD Exchtohare | 

— 2 them the ſaid C. D. and Z. F. and the — 
ſaid A. B. his executors and adminiftrators, for and on 
| behalf of his ſaid ſon C. O. ſhall have free liberty of 
acceſs to the ſaid books, from time to time, and to 
inſpes, examine and copy the fate, or any of i 
the accounts or entries therein, to be contained 
or made at their own free will and pleaſure, during 

the continuance of this copartnerſhip, and for ſuch. 
time afterwards, as ſhall be agreed on by the faid ,, 
parties purſuant to theſe preſents. AND FURTHER, when tobe 
that they the ſaid C. D. and E. F. together with 1 
the faid A. B. ſhall and will at Micbaclmas next, 

or within a fortnight afterwards, and from thence- 
"ww twice in ' wy” year” _ the continuance 
of 


i 
—_=— 
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af this copartnerſhip; viz. on Lady-day and Michaelmas- 


day, or within one month after each ſuch time, join. 
together and make up, ſtate and adjuſt, a true and fair 
account of adjuſtment and valuation, in writing, of 


all the monies, - goods, wares, merchandize and effects 
| belonging to the ſaid joint ſtock, and of the debts ow-. 


ing from or to them the ſaid C. 'D. and E. F. in re- 
ſped to the ſaid joint trade, and all other their joint 
dealings and tranſactions, to the intent it may appear 
how much the net produce of the ſaid partnerſhip ſtock 


and eſtate, and how much the part of each of them the 


ſaid C. D. and E. F. may amount to, and what gains 
and profits-ſhall have been made by the ſaid joint trade 
and copartnerſhip ; and that upon the ſtating of every 
ſuch account, fuch of the debts then due to the ſaid co- 
partnerſhip as ſhall be eſteemed bad or dubious, ſhall. 


de ſeparated from the others, and entered by them- 
ſelves, and ſhall be eſtimated and valued in ſuch ac-. 


count, and entered-in the ſame accounts ſo to be 
Rated at ſuch valuation; and when each of ſuch ac- 
counts ſhall be perfected, the ſame ſhall be tranſcribed 
in two books, and ſubſcribed by.both of them the faid 


C. D. and E. F. and alſo by the ſaid 4. B. (if living) 


for and on behalf of the ſaid C. D. his ſon; and that 
each of them the ſaid C. D. and E. F. or the ſaid . 
B. for the ſaid C. D. ſhall have the keeping of one of. 


the ſaid books: AND the ſaid accounts, ſo from time 


to time ſettled, ſhall not be opened or unravelled un- 
leſs there ſhall be any error therein, ſuch error amount- 
ing to 20 l. and upwards, and then only for ſuch error, 
and ſo as the ſame be diſcovered in the life-time of. 


both of them the faid C. D. and E. F. and not other- 


Proſits to be 


divided, 


wiſe z and that upon every making up, ſtating. and. 
adjuſting ſuch half-yearly accounts, of and concerning 
ſuch joint trade and dealing as aforeſaid, all the clear 
gains, profits and produce of the ſaid joint ſtock, trade 
and copartnerſhip ſhall be parted, ſhared and divided. 
by and between the faid C. D. and E. F. (that is to 
ſay) one * or half part, the whole in two equal 
parts 
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parts to be divided of the ſaid gains, profits and pro- 


duce, ſhall be paid and delivered to the ſaid C. D. his 


executors or adminiſtrators, in truſt for, and for the 


uſe of the ſaid C. D. and the other moiety or half part 


of the ſaid gains, profits and produce, ſhall be paid and 
delivered to the ſaid E. F. his executors or admini- 


ſtrators. Bur it is hereby agreed and declared by the Intereſt mo- 


ſaid C. D. that at every ſuch diviſion of the net gains, ne; 


A. B. his executors and adminiftrators ſhall and may, 
out of the ſaid C. D.'s ſhare of the ſaid net gains, 
profits and produce of tis ſaid joint ſtock, retain and 
pay him and themſelves. intereſt after the rate of 54. 
per cent. per annum for the faid 70001. ſo advanced 
and brought in by him the ſaid 4. B. as and for his 
ſaid ſon's ſhare in — ſaid capital joint ſtock as afore- 
ſaid, and all other ſum and ſums of money hereby 
agreed to be paid or allowed to the ſaid A. B. and which 
the ſaid C. D. ſhall be any ways indebted to the ſaid 


A. B. And further, that at the expiration of this co- 


to be 


profits and produce of the ſaid joint ſtock to the ſaid aq 3 


General ſet« 


| partnerſhip, they the ſaid C. D. and E. F. ſhall join dement and 


in account together, make up, ſtate, ſettle and adjuſt div div 


a true and fair account in writing of all monies, 


the ſaid joint ſtock, and of all debts due and owing to 
and from the ſaid C. B. and E. F. in reſpect of their 
joint trade, and after payment vf all ſums of 

advanced and lent by any or either of the ſaid parties 
to the ſaid copartnerſhip, and with intereſt for the ſame. 
. as aforeſaid; and payment and ſatisfaction ſhall be 
made of all ſuch debts as ſhall be due from them in 
reſpeCt to the ſaid trade or good order taken for that 


purpoſe, all the monies, goods, wares, debts and ef- 
fects then being part of or belonging to the ſaid joint 
ſtock and partnerſhip, ſhall be parted and divided into 


two equal parts or ſhares, one of which ſaid two parts 
ſhall be the property of the ſaid C. D. his executors or 
adminiſtrators, but ſubje to the payment of what 
ſhall be due to the ſaid A. GB as aforeſaid, and the 


other : 


ifion at 
the end of 


goods, wares, merchandize and effects belonging to hr, 


Arni 


other of the ſaid two. parts ſhall be the property of the 


ſaid E. F. his executors or adminiftrators, and the 
ſame ſhall be divided by lots, in caſe of diſa 


between them. Axp each of: them the ſaid C. D. and 


. F. his executors or adminiſtrators, ſhall not only 
Each to a-; aſſign and releaſe to the other of them the part or parts 


Len, &c- that ſhall belong or be allotted to him, but ſhall do all 


2 acts and things to aſſiſt and enable him to recover the 


ſame. Ap it is further agreed, that if either of them 


the ſaid C. D. and H. F. ſhall die before the expiration 


No benefit Of the ſaid term of fix years, no benefit of ſurvivorſhip 
cf ſurvivor- ſhall be had or taken thereby, other than as hereafter 


e. er Expreſſed: AND it is hereby further concluded, one. 


the death of nanted, agreed and declared by and between the ſaid 
ui partner G. D. and E. F. and the ſaid A. B. for and on the 
count time, behalf of the ſaid C. D. his ſon, that in caſe the ſaid 
ſecond part- C. D. ſhall happen to die before the —— day of 


nero give ow next enſuing, and the (aid F. E. ſhall him ſur- 


ſureties for vive, then and in ſuch caſe he the ſaid: E. F. his execu- 
payment of tors or adminiftrators, ſhall have, take and:enjoy to 


YE their own uſe all the ready money, goods, wares, debts 


ſaid C. D. 's ſhare and proportion therein, ſhall execute 
and deliver unto the faid A4. B. his executors or ad- 
miniftrators, within 30 days after the death of the ſaid 
C. D. a bond or obligation in a ſufficient penalty; and 
the ſaid E. F. alſo ſhall and will within 60 days next 


after the death of the ſaid C. D. procure one or more 


ſaſicient able perſon or perſons, to be approved of by 
the ſaid A. B. his executors or adminiſtrators, as ſecu- 
ritles for the ſaid E. F. and ſuch perſon or perſons fo. 
to be procured ſhall alſo execute and deliver unto the 
ſaid 4. B. his executors or adminiſtrators, within the 
ſaid 60 days after the death of the ſaid C:-D.-the like 
bond or obligation in the ſame penalty, conditioned 


for the payment unto the ſaid A. B. his executors or 


ad miniſtrators, of the ſum or value that ſhall have 


and other things then belonging, due or owing to the 
ſaid joint ſtock and eſtate, and the gain, proſits and in- 
creaſe of the ſame, and in lieu and ſatisfaction of the 
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been brought into the ſaid joint Rock by the ſaid 4. B. 
for his faid ſon, and in diſcharge of all demands due to 
the ſaid A. B. on account of the ſaid partnerſhip (the 
ſums that ſhall have been taken Gut and received by 
the ſaid 4. B. 2 the mo ſaid ſon as aforeſaid, 
being thereout ſirſt ded at three equal payments, able by 
| (that is to ſay) one third part thereof within four ca- . 
lendar months, one other third pnrt thereof within 
eight calendar months, and the remaining third part 
thereof within twelve calendar months, to be com- 
puted e from the day of the death of che 
-faid C. D. with intereſt for che ſame, after ich inte- 
"the rate of 51. Wear for every 100 l. and ſo in pro- re. 
portion for any leſſet ſam, from the — day of '—— 
now nent enſuing, being the time of the Commence. 
ment of this co-partnerſhip. Bur if the ſaid C. D. In caſe of 
ſhall happen to die after the making and finiſhing ea uter 
ſuch firſt half yearly account as aforeſaid, and He. * - ® 
the expiration or other ſooner determination of this for the 
co-partnerſhip, and the ſaid E. F. ſhall him ſurvive, —_— 
that then the ſaid E. F. his executors or adminiſtra- grace of 
tors ſhall have, take, and enjoy to his and their own property- 
uſe all the ready money, goods, wares, debts and 
other things then belonging, due, er owing to the 
ſaid co-partnerſhip, ſtock end eſlate, and the gains, 
and increaſe of the ſame, and in lieu and 
fatisfaQion of and for the ſaid C. D.'s ſhare and pro- 
portion thereof the ſaid E. F. ſhall within thirty days 
from the death of the ſaid C. D. execute and deliver 
to the ſaid A. B. his executors or adminiſtrators: a 
dond or obligation in a ſufficient penalty, and-alſo 
hall and will wichin ſixty days nent after the deceaſe 
of him the ſaid C. D. procure one or more ſufficient 
or able perſon or perſons as ſecurity for him the ſaid 
E. F. to be approved of by the ſaid A. B. his execu- 
tors or adminiſtrators, and ſuch perſon or perſons ſo 
to be procured, ſhall alſo execute — deliver unto the 
ſaid A. B. his executors or adminiſtrators within the 
aid fixty days next after the death of the ſaid C. D. 
the like bond or obligation in the ſame wy = 

iti 
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| - ditioned for the payment unto the ſaid A. B. his exe- 
cutors or adminiftrators, ſuch ſum of money as the 
1 4 part, ſhare, and intereſt of the ſaid C. D. appeared 
to amount unto upon the foot of ſuch laſt ſtated ar- 
count or eſtimate to ſecure to the ſaid A. B. bis 
_ executors and adminiftrators what ſhall be due and 
owing to him or them, for, or on account of the 
money ſo lent and advanced by him as aforeſaid, and 
all other monies due and owing to him by virtue of 
| theſe preſents ; and the reſidue thereof (if any) in truſt 
for the executors and adminiſtrators of the ſaid C. D. 
(the ſums which ſhall have been taken out or received 
| by the ſaid A. B. for the uſe of the ſaid C. D. fince the 
making up and ſtating ſuch laſt account, being firſt 
thereout deducted) at the times and in the proportions 
aforeſaid, together with intereſt for the ſame; at the rate 
aforeſaid, from the ftating ſuch laſt account as afore- 
| ſaid; and in either of the faid Caſes, upon the giving 
The repre- and executing ſuch ſeveral bonds by the ſaid E. F. and 
e his ſecurities as aforeſaid, the executors or adminiſtra- 
partner in tors of the ſaid C. D. ſhall execute and deliver to the 
tuch caſe to ſaid E. F. a releaſe of his the ſaid C. D.“s ſhare and 
releaſe. jntereſt of and in the monies, goods, wares, debts and 
24 partner effects of the ſaid joint trade and ftock. And the faid 
do give ſecu- E. F. ſhall execute and deliver to the executors or ad- 
beben a miniftrators of the ſaid C. D. a bond or obligation in 
debt, a ſufficient penalty, with one or more ſufficient perſon. 
or perſons as ſureties, conditioned for the paying and 
_ fatisfying alt ſuch debts as were due and owing by or 
from the ſaid copartners, in reſpect of the ſaid joint 
trade, at the death of the ſaid C. D. within 12 months 
and to in- next after the death of the ſaid C. D. and for indemni- 
demnify. fying and ſaving harmleſs the executors or adminiſtra- 
tors of the ſaid C. D. from the ſame, and from all coſts, 
charges, damages and expences that may happen on 
For want of account thereof. Bur if the ſaid E. F. ſhall be unable, 
—— or neglect to procure ſome ſufficient perſon or perſons 
poſſeſs him- to become bound with him in ſuch bonds as aforeſaid, 
ſelfof part- then it ſhall and may be lawful to and for the faid 
p pro- | : | AB. 
perty, and IT 
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. . B. his executors or 2dminiftrators, for the uſe and 


benefit of himſelf, and the executors. and adminiſtra- 
tors of the ſaid C. D. as herein before is mentioned, 
to take peſſeſſion of and receive all the monies, 
goods, rates, debts and effects of and belonging to 
the ſaid joint trade, ſtoct and copartnerſhip, and to 


ſell and diſpoſe of the ſame, and by and out of the 
: monies. ariſing thereby, in the firſt. place to pay and 


ſatisfy all the debts dus and owing from the parties in 
copartnerſhip, and in the next place to ſatiafy him - 


ſelf ot themſelves, the money for which. ſuch bonds 
© were to have been given as aforeſaid, returning the 


overplus to the ſaid E. F. his executors or adminiſtra- 


tors, and in ſuch caſe the faid E. F. ſhall aſſign unto 


the ſaid 4. B. his executors or adminiſtrators in truft 
and for the purpoſe aforeſaid, all the monies, goods, 
; wares, debts and effects of the ſaid joint tack and 
trade, and. ſhall not poſſeſs himſelf of or receive the 


. ſame or any part thereof; but ſhall authorize and im- 


power the faid A. B. his executors or adminiftrators to 


| receive and. diſpoſe of the ſame for the purpoſes afore- 
- ſaid. | ANnDit is hereby further covenanted, agreed 
and declared by and between the ſaid parties, and par- 


. ticularly the ſaid A. B. doth. hereby for himſelf, his nge 


- heirs, executors and adminiſtrators, covenant, promiſe 


and agree to and with the ſaid E. F. his executors and Partnerſhip 


. adminiſtrators, as followeth, (that is to ſay) That in 
. caſe the ſaid E. F. ſhould bappea to die before the — 
day of —— now next enſuing, and the ſaid. C. D. 
mall him ſurvive, then and in ſuch caſe he the ſaid A. 
B. his executors or adminiftrators, ſhall have and take 
all the ready money, goods, wares, debts and other 
things then belonging, due or owing to the (aid joint 


ſtock and eſtate, and the gains, profits and increaſe of 
the ſame, and in lieu and ſatistaction of the ſaid E. 


| &.'s ſhare and proportion therein, he the ſaid A, B. if 


he ſhall be then living; but if be ſhall be dead, then 


ſome one or more other ſufficient and able perſon or 


„ as the ſaid G D. ſhall procute, and ſuch as the 


executors 
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executors or adminiſtrators of the laid. E. E. ſhall ag 

| | -prove of, hall for and on the behalf of, and as ſecurity 
= for the ſaid C. D. execute and deliver unto the execu- 
= tors or adminiſtrators of the ſaid E. F. within go days 
- after his death, a bond or obligation in a ſufficient po- 
\ |  -nalty, conditioned for the:payment, unto the Exccu- 
tors or admĩniſtrators of. the ſaid E. F. of the ſum or 

value that ſhall have been brought into the ſaid joint 

ſtock by the ſaid F. F. (the ſums that ſhall have been 

taken out or received by him for his own uſe being 

Mm "thereout firſt deduQted) at three equal payments (that 

Dy inſtall- is to ſay) one third part thereof within four calendar 
wan, months, and other third part. thereof wirhim eight en- 
E lendar months, and the remaining third part thereof 
within 12 calendar months, to be computed reſpec- 

| . the day of the dent of te aid BF, coge- 
ns ther with intereſt for the fame after the rate of 5 l. 2 
every ö leſſer 


F. ſhall — to die — and — 
ſuch firſt half yearly account as aforeſaid, and before 
- the expiration or other ſooner determination. of this 
co - partneiſhip, and the ſaid C. D. ſhall him ſurvive, 
chat then the ſaid A. B. his executors or admiaiftra- 
tors ſhall have and take all the ready money, 
wares, debts and other things then ing, 
owing to the ſaid co-partnerſhip.ſtock and A 
the gains, profi in of: 
| the uſe:and benefit of the ſaid C. D. ſubject neverthe- 
leſs to the demands of the ſaid 4. B. as aforemen- 
tioned, and in lieu and ſatis faction of and for the faid 
. Ter fhare and 222 the — 
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deliver unto the executors or adminiſtrators of the 
ſaid E. F. within fixty days after his death, a bond or 
obligation in ſufficient penalty, conditioned. for the 
payment to the executors or adminiſtrators of the 
ſaid E. F. ſuch ſum of money as the part; ſhare and 
intereſt of the ſaid E. F. d to amount te 
upon the foot of ſuch laſt Kated account or eſtimate 
(the ſums which ſhall have been taken out or received 
by the ſaid E. F. for his own ſeparate. uſe fince the 
making up and ſtating ſuch laſt account being firſt _ 
| thereout deducted) at the times, and in the propor- 
tions aforeſaid, together with intereſt for the ſame at 
the rate aforeſaid, from the ſtating ſuch laſt account 
as aforeſaid. And. in either of the ſaid caſes laſt 
mentioned, upon the giving and executing ſuch bond 
by the faid A. B. or other ſecurities of the ſaid C. D. 
as laſt aforementioned, the executors or adminiſtra- 
ne ſaid E. F. ſhall execute and deliver to the 
faid A. B. his executors or adminiſtrators, in truſt 
for, and for the ule of the ſaid C. D. his executors or to releaſe, 
— (but ſubje& to ſuch demands of the ** 
ſaid A. B. as aforementioned) a'releaſe of his the ſaid 
E. F.*s ſhare and intereſt of and in the monies, and wo in- 
goods, wares, debts and effects of the ſaid joint trade demnify. 
and ftock; and the ſaid E. F. if he ſhall be then 
living, but if he ſhall be dead, then ſome one or more 
other ſufficient and able perſon or perſons, as the ſaid 
C. D. ſhall procure, and ſuch as ſhall be approved of 
by the executors or adminiftrators of the. ſaid E. F. 
ſhall (for and on behalf of the ſaid C. D.) execute 
and deliver to the executors or adminiftrators of the 
' faid E. F. a bond or obligation in a ſufficient penalty, 
conditioned for the paying and ſatisfying all debts as 
were due and owing by and from the faid co- by 
in reſpect of the ſaid joint trade, at the death of the ſaid 
E. F. within twelve calendar months next after the 
death of the Tai E. F. and for igdemnifying and ſaving hs ton. 
harmleſs the executors br adminiſtrators. of the ſaid F. tics, repre- 


F. from the ſame, and from all coſts, charges, damages naive 
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DIX 
"but if veither.che faid 1 B. nor r ſuch other 
perſons ſo to be procured by the ſaid 
curities as aforeſaid, Hal cots ed ad alive 
bond to the executors or adminiſtrators, of, 
E. F. as aforeſaid, then it ſhall and may be | 
| | and for the executors or adminiſtrators of 


C. 


V 


y 
rr 
tisfy all the debts due and owing from the in 
co-partnerſhip, and in the next place to ſatis — 
ſelf or themſelves the money for which ſuch | 
tioned bonds were to have been given as aforeſaid, | 
returning the overplus to the ſaid A. B. to and for 
the uſe and benefit of the faid C. D. his executors or 
adminiſtrators, ſubject to ſuch demands of the ſaid 


A. B. for and on behalf of the. ſaid C. D. bis. ſon, 
.doth hereby covenant and agree with the ſaid E. F. 
his executors and adminiftrators, that all the money, 
goods, wares, debts and effects of the ſajd joint ſtock 
_ -and trade ſhall be aſſigned or otherwiſe yeffeQually 
veſted in the executors or adminiſtrators of the ſaid 
E. F. for the purpoſes aforeſaid, and that the ſaid C. 
D. ſhall not poſſeſs himſelf of, or receive the ſathe or 
| any part thereof, but ſhall and will permit and ſuffer, 
and (as far as in him lieth) fully authorize and im- 
power the executors or adminiſtrators of the ſaid E. 
F. to receive and diſpoſe of the fame for the purpoſes 
the EXFCUtars and adminiftrators, doth covenant, - pro- 
miſe and agree, to and. with og” F. his exe- 
| folely ons cutors, adminiſtrators and aſh £26, by theſe preſents, 
— that in caſe the ſaid C. D. ſha 


the expiration of this co- partnerſhip, and the ſaid E. 
F,. ſhall him ſurvive; and ſhall chuſe to continue the 
45 Pr rs Ny Saks | 


{1 S longing 


A. B. as aforenientioned. AND in ſuch- eaſe the ſaid 


happen to die before 7 
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longing to the ſaid A. B. then, but not otherwiſe, 
He the ſaid E. F:'ftiall have the ſole and entire benefit 
nd advantage of carrying on the fame therein, and 
- that then apd in ſuch caſe, und for that end and 
purpole he'the ſaid 4. B. his executors or admini- Houſe, 
Krane, Hall and will, within one month next after aned co 
the deceaſe af the nid C. D. aflign and transfer him. 
unto him the ſaid E. F. the mid mefſuage/or tetment 
and premiles with the appurtenances, together with 
the indenture of leaſe thereof, aud all his, the faid 
A. B."s eſtate, right and intereſt therein ; to hold the 
ſome unto the ſaid E. F. his executors, adminiſtrators 
and afligns from 'thenceforth, for and during all the 
re to reſidue of the term of years which the ſaid 
A. B. Mall then have therein; but ſubje& to the rent 
and covenants in the ſame leaſe, reſerved and contain- 
Ed on the ſaid leſſeeb part to be paid and performed; and 
üpen cotidition thitt he the faid E. F. db and ſhall upon 
ſuch affignment being executed as aforeſaid, pay or Value to bo 
cCauſe to be paid unts him the ſaid A. B. his executors — 
or adminiftratols, in tawful money of Great Britain, . 
ot the ſaid mefſuages and pretniſſes, ſhall by two in- 
ifferent perſons to be for that purpoſe nominated, one 
by the faid 4. B. his executors or adminiſtrators, and 
the other by the ſaid E. F. be valued at, and do and 


ſhall pay the charges of drawing and ingrofling the 
faid affigninertt. Provided always, and it is hereby Proviſo, for 
agreed and Jeclited, by and between the ſaid parties geen ineate 
to thele preſents, that in caſe either of the ſaid C. D. either 
and E. F mall at the end or expiration of this copart- - ogg 
tierſtiip think fit to quit the ſaid trade, the other co- cominuc af- 
partner ſhall 'chuſe to continue to carry on the ſame, ter, &c. 
| and of Which ſhall give notice in writing of ſuch his 
intention of quitting the ſaid trade and buſineſs, 6 
months .before the end of the ſaid copartnerſhip. 
THEN and in ſuch caſe the ſaid copartnerſhip ſtock, 
eftate and effecks ſhall be made up, applied and ſe 
cured te the fail feſpectibe partners in the ſame man- 
her, as is herein Vefore ; declared, touching either of 
9 en the 


Differences 
to be ſet- 

tled by ar- 
bitratione 


and on behalf of the ſaid C. D. his ſon, that if any 
variance, ſtriſe, difference or controverſy ſhall at any 
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half yearly accounts as aforeſaid; but it is 


the ſaid partners death, after the ſtating ef "we fd 
eby 


agreed and declared, to be the intention and meaning 


of the parties hereto, that at the end and expiration ok 
this copartnerſhip, that he the ſaid E. F. ſhall con- 


tinue with the ſaid C. D. in copartnerſhip, for the 
term of ſeven years, upon the terms herein expreſſed 
and declared, in caſe the ſaid C. D. ſhall be defirous 
thereof, unleſs there ſhall be any reaſonable objection 
thereto, on the part of the ſaid E. F. Ap it is 
hereby alſo convenant, agreed and declared by and be- 
tween the ſaid C. D. and E. F. and the ſaid 4. B. for 


time, during the continuance of this copartnerſhip, or 


at the end or other ſooner determination thereof, hap- 


pen to grow, ariſe or be between all or any of the 


parties to theſe preſents, their, or any or either of their 


executors or adminiftrators, upon, touching or con- 
cerning the ſaid joint trade or dealings, or any the 
buyings, ſellings, accounts, matters or things relating 
thereunto, or for, or touching any covenant, clauſe, 
matter or thing in theſe preſents contained ; then, and 
ſo often as ſuch variance, ftrife, difference or contro- 


verſy ſhall happen, they the ſaid parties to theſe pre - 


miniſtrators, ſhall upon regſonable requeſt made by 
either or any of them, before any ſuit ſhall be com- 
menced, for or touching the ſame, cauſe to be elected, 


named and choſen 3 indifferent perſons to hear and 
determine the ſaid difference and matters in difference, 
one of which arbitrators the ſaid —— C. D. and the 


ſents, and each and every of their executors or adl- 


| ſaid A, B. their executors or adminiftrators , ſhall 


name and chuſe, and the ſaid E. F. his executors or ad- 
miniſtrators ſhall name and chuſe one other of the ſaid 


arbitrators, and the ſaid two arbitrators ſo to be no- 


minated by them, the ſaid parties to theſe l ſhall 


chuſe and name thy third arvitrator, and that each 


Gio te BY OY IO 11, 
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their and each and every of their executors or admi- 
niftrators ſhall reſpeAivel Rand to, and perform and 
keep ſuch award, order, determination and judgment, 
which the faid three arbitrators, or any two of them 
ſhall make, and give in writing under their hands and 
ſeals unto the parties fubject by theſe preſents there - 
unto, upon and touching be ſaid differences and mat- 
ters in difference, ſo that the ſaid award be made and 
given as aforeſaid in writing, within forty days next 
after the choice or nomination of the ſaid arbitrators in | Þ 
that behalf. AnD it is further agreed by and between To be made 
the ſaid parties to theſe preſents, that ſuch ſubmiſſion * a 
and reference ſhall always be made a rule of his Ma- 
jeſty's Court of Common Pleas at Weſtminſter. * 
8 „ 


585 [ No. 8 2 

| Agreement 
Between Perſons to fit out a Ship to the Ea - 
Indies, and each to have an — Share of the 
Profits at her Return. 


- 


venere 7. B. r of the good Recke ef 
ſhip called the — whereof S. C. of — ing bor po 

and G. P. are part-owners, is bound out in and with to, 

the ſaid ſhip in a voyage to China, and back again to 

the port of London: AND WHEREAS the ſaid S. wh And of 

S. P. and T. B. have agreed-to mike up together a Fig 
ſtock of ——1. ſterling, to be laid out and Znveſied ſtock to be 

in goods, wares and merchandizes, for the equal bene - laid out in 

fit of all the ſaid parties ; for which purpoſe the ſaid &. _ 

C. and G. B. have each of them paid into the hands 

of the ſaid T. B. the ſum of l. the receipt where- 

of the ſaid T. B. doth hereby acknowledge. Now Agreement 

THEREFORE IT 18 AGREED between all the ſaid par- "== 

ties, and the faid 7. 1 * hereby covenant, 2 ; 

123 


paid him by the ſaid S. C 


ſome of them, of all the produce of the ſaid 
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and agree to and with the ſaid 8. C. and G. P. their 
executors, adminiſtrators and aſſigns, jointly and 7 
verally, that he the ſaid. T. B. ſhall and wi 

make up —— 1. of his ”— y, to the ſaid J. 
d G. P. and that he the 
ſaid T. B. mall and will, upon the ſaid ſhip's arrival at 
China, or in her ſaid intended voyage, lay out and in- 
veſt the ſame in goods, wares and merchandizes, to 
| the moſt profit and advantage of all them the ſaid par- 
ties that he Can, according to the beſt, of his judgment, 
and with reſpect to the orders and directions of them 
_ the ſaid 8, C. and G. P. in and touching the ſame ; 
and ſhall and will bring home the effects and produce 
thereof in and with the ſaid ſhip, (the caſualties of the 
ſeas excepted) and upon the arrival at London, or any 
other port in England, or ſooner if opportunity ſhall 
ſerve, ſhall and will ſend the-invoice of the produce of 
the ſaid I. to the ſaid 8. C. and G. P. their exe- 
cutors or aſſigns; or ſome of them at London, 
and will alſo * «np jus and true account to them, or 
J. 
AND 1T Is A0RREZ5D between all the ſaid parties, that 
all the produce and effects of the ſaid ſhall be 
ſold and diſpoſed of at London with all convenient ex- 

. pedition after arrival thereof, for the equal advan 

of all the ſaid parties, and that each of them-ſhall have 


- . -: and receive one full third part of. the 8 


thereof, And, &c. 3 
5. vii] * e 
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[Xo 7] 
An Agreement to continue a Partnerſhip. 


BTICLES, &c. between M. B. of the one 
part, and H. P. of the other part. e 


eas the ſaid M. B. and H. P. ate Recital, he | 
veral years laft paſt been equally concerned together 

As partners or joint traders in the trüde of 
in all profits and loſſes thereby. Aub warrEAs be- copanners. 
fore ſealfng hereof, they have made up between them That se- 
4 full account and reckoning of and concerning the counts are 
laid trade, goods and debts belongi 1 owing to 1 
und by them on account thereof, containing all charges, 
— and loſs thereby, whereof each of them, hath to 

e date thereof, paid and received one equal molety or 

half part, and upon making up the ſaid account, there 
appears to de remaining in ftock, at the ſealing hereof, 
in goods and debts | owing on account of the ſaid trade, 

the dach ef value of —— which belotigs to them | „ 
jointly, and wherein they are equally colt _— - 
of which ſaid ſtock are due and payable on account of 
the ſaid joint trade, ſeyeral debts amounting to — 1. 


And WHEREAS the ſaid parties intend to continue the And that 


ſaid trade of ——, in the dwelling houſe of the ſaid 19 9mm 
. B. in, &c. for — years, with the ſaid joint ſtock their co- 
of, &c. and to be concerned therein equally as to pro- P*ocribip. 
fir and loſs. Now TiHtse PRESENTS WITNESS, that 
in conſideration of the truſt and confidence which the —— —— 
ſaid have had and repoſe ia each other, it * 
bereby declared, coverianted and agreed by and be- | 
tween the ſaid parties f for themſelves, their executors, . 
 4dmitiſtrators and aſſigns, that the ſaid parties are and 
þ > become and continue partners and joint traders in 

trade of biſcuit baking, and vending and ling of 


22 upon a joint and equal account between them, | 
e the: faid time or term of — 


* by RED 


4 R : 2 1 . 
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* 
years to commence from the date hereof, if both the 
ſaid parties ſhall ſo long live. And 1T 1s AGREED, 
that all charges and loſſes, and all profits ariſing by and 
dn account of the ſaid joint trade ſhall be equally paid, 
In confide- received and borne by and between the ſaid parties, 
ration of the De . wy 
rent, one of ànd that the ſaid M. B. for and in conſideration of the 
the partners rent of the ſhop and other conveniencies wherein the 


to havea ſaid trade is driven, ſhall have and receive all benefit 
EX and advantage to be had and made by the bran ariſing 


* — . 
* 


dy the flour or meal uſed in the ſaid joint trade as he 
Not to ſo hath hitherto received the ſame. AND it is further 
— actw agreed, &c. (that the parties be true to each other), 
and have not, ſhall not, nor will do or ſuffer any 
| aQt or thing whatſoever, whereby or by means whereof 
any goods, monies or things belonging to the ſaid joint 
trade ſhall or may be extended, ſeized or taken in ex- 
ecution, but that each of them ſhall and will defend 
the ſaid joint ſtock and trade from their own private 
and ſeparate debts, and all damages by reaſon thereof, 
AND THAT [ accounts to be ſettled at the end of the term, 
See p. xxviii.— Ne ſurvivonſbip [See p. xviii.] In 
= WITNESS, &. „ 


[No.8.] ; 5 


Covenants 


Indorſed on Articles of Copartnerſhip for con- 
tinuing the ſame, with other Covenants. 


ma” HEDE rzskurs INDORSED WITNEss, That it 
is mutually declared and agreed between the 
within named A. and B. for. themſelves, their execu- 

tors and adminiſtrators reſpectively, that the partner 

ſhip and joint trade between them within mentioned, 

ſhall be continued between them for the term of — 

| , from the expiration, (or you may begin thus]: 
| W IE the within named 4, and B. do by theſe preſent 


term of 
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indorſed, declare and mutually e 
unto and with each other, his and their executors and 
adminiſtrators to continue the ſaid joint trade and 
partnerſhip within mentioned for the further term of 


LH * 


years, from the expiration, &c. of the - 


years 


ſhall ſo long live, with the joint ſtock; and under, and 
ſubject to the ſeveral covenants and agreements as are 
within expreſſed and contained, ;AND WHEREAS 
ſince the ſealing and executing the within indenture 
of partnerſhip, the ſaid 4. bath bought and purchaſ- 
ed the leaſe and term of and in the ſaid meſſuages and 
premiſes within mentioned, which he then held at a 
rack rent. IT 18 THEREFORE FURTHER DECLARED 
and agreed between the ſaid parties, that if the ſaid . 
ſhall bappen to die beſore the expiration of the ſaid 
term of — years, and the ſaid B. ſhall him ſurvive, 
that then the executors and adminiftrators of the ſaid: 
A. are only to grant, and when the ſaid B. giving ſe- 
curity for payment to the executors or adminiftrators_ 
of the ſaid. A. of ſo much money, as the ſaid A. his 
part and ſhare in the joint ſtock, and debts which 
ſhall then be owing on account of the ſaid joint 
trade ſhall amount unto for the ſum of I. 
to be allowed to the ſaid 4. for his charges 
in repairs and other works about the ſaid houſe, 
as in the within indenture in that behalf is expreſſed, 
and according to the true meaning thereof, they the 
executors and adminiſtrators of the ſaid A. ſhall and 
will at the charge of the ſaid B. ſeal and execute to 
him a leaſe of the ſaid meſſuages or tenements for the 
years, to commence from the quarter 
day next after the deceaſe of the ſaid A. at the yearly. 
rent of —— /. to be paid quarterly, and with ſuch co- 
venants to be continued therein as ate contained in 
the leaſe, whereby the ſaid A. holds the ſaid premiſes, 
which leaſe the ſaid B. agrees to accept, and at the 
ſame time to ſeal a counter-part thereof to the execu- 
tors or adminifirators of the faid J. and that the ſaid 
executors or adminiſtrators are not to grant his leaſe 


within mentioned, to be accounted, if both of them 


* 


N. B. This 
deed muſt 
de drawn 


upon a ſix 


Art 


of years therein as within is menti 
term therein, otherwiſe thah as 2 5 


y fu 
22 within written 9 Ws. I WITNESS,” 


ww 


and fa » 


4 25 t 1 


enden, 
Generally uſed by Merchants: | 


HID CranrTE PARTY of i pee ene 
T* tered into e of WR the — 
year of the reign of ——, and in the year of 85 
Lord ——, between J. B. maſter of the good 
veſſel called the Royal Gharkhs, of the Weiden 


EN 


iverp2ol, in the county of Lancefter, merchant 
 freighters of the ſaid ſh ＋ of the þ "Ol part, Wir 
N that the faid 4. B. bath this ay letten the 


Ty G& Duni, and from thence to the ort 
ewry in Ireland, 4 and the 9 freighters have hire 
che ſame in manner and ſorm following, (that is to lay) 
that the ſaid ſhip now, eg ſhall durin 71 the ſaid voy- 
age, be at the expence of the ſaid 4. 

2 ſtaunch, tight and' ſtrong, u well manned, vi 


or his aſſigũs 


ed, 


1 


undred tons, or thereabouts, now lying in the 
| 7% of Liverpool, of the one part, and C. and D. of 


p to freight from Liverpool, aforeſaid, to the 


ckled,- and provided in every re = fit for the 7 — | 


ants” ſervice, and particularly for performing ſuch 
7 voyage, (the dan rs-and pe ab of the ſea, ebe 


fans a ys excepted). And ALs0, that the "fa 
. or bs a ns ſball and will with all convenient 
eb *. with the ſaid veſſel to the port | 
ontheim, and there receive on board from the agents 

of the ſaid C. D. a full loading of deals over all ; 
1 ſo loaden, the faid Halter with el 


cargo ſhall with the f · ſt op rtunit: Th = | 


, proceed wet for Newry 3 elt N 


ain 
princes and rulers, fire 2 enemies, during te 
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her arrixal there, deliver the ſame to the aſſigns of the. 
ſaid C. and D. at ſuch convenient place or places, 
where the ſaid ſhip and cargo may ſafely come. Ax 
alſo that the ſaid ſhip ſhall for her loading at the port 
of Drontheim ſtay twenty running days, and for dif- 
charging at Newry fifteen running days, that is to 
ſay, thirty-five running days in the whole, if required, 
and ſo end the ſaid intended voyage, Iy conſideration 
of which, the ſaid freighterz or their afſigns, agree 
not only to load and put on board the ſaid ſhip, the 
ſaid cargo at the port of Drontheim as aforeſaid, and 
to receive or cauſe the ſame to be received from on 
board her at Newry aforeſaid, and that within the days 
and time limited for her loading and diſcharging, as 


= 


_ aforeſaid, but alſo ſhall and will pay, or cauſe to be 
paid unto the ſaid A. B. or his aſſigus in full for the 


| freight and hire of the ſaid ſhip, for the ſaid voyage, 


| at and after the rate of thirty-five ſhillings and fixpence 
Uri feerling) per ſtandard hundred for the deals 
heed ſhall be loaden on board of the ſaid veſſel 4 . 
ontheim, and delivered at Newry, with two-thirds of 
all pilotage and port charges during the voyage, the 
freight to be paid as follows, that is to ſay, the ſaid 
maſter to be ſupplied with what caſh he may want for 
the ſhip's neceſſary diſburſements at Drontheim and 
Newry, the remainder by good bills on London, at 
three months date, together. with: the ſum of 251 
Evineas per day, to be paid by the day, as the ſame ſhall 
grow due, for every day of the ſaid ſhip's detention, 
over and above the days and time limitted for her 
loading and diſcharging as aforeſaid. AnD allo the 
ſkip to be at no expence for lighterage or riſk attend- 
ing the Eargo after it is put over boaxd. Axp for the 
true performance hereof, each of the faid parties bind- 
eth bimſelf, his executors, adminiftrators and affigns 
reciprocally unto the other, eſpecially the ſaid 4.'B. 
bindeth his ſaid ſhip, her freight and appurtenances ; 
ind the ſaid freighters, their goods to be loaden on 
ned Pots £46619 fer, \n the popal fawn. of O08 
r 


/ 
1 


Ar EN DIA. 


hundred pounds ficrling, firmly by theſe preſents. Im 
WITNESS whereof, each of the ſaid parties hath here- 


unto ſet his hand and ſeal the * 
within written. 


Sealed and declared, being firſt duly a £8. 4.8 
ſtamped, in the preſence of C. ang D. L. S. 


E. F. witneſs to the ſignature of C. and D. 
6. H. wienels to the ſignature of A. B. 


„ So 


i e 5 
A Copartnerſhip - 
| Between two Perſons, whereby no preſent 


Stock is depoſited, but each Party is to hot 
vance Money monthly. | 


HIS Jndenture, Sc. neTWEEN T. N. &c. and 
J. D. Sc. WrEREAs (recital as to leaſe pre- 
* miſſes). AND WHEREAS (recital as to their agreeing to 
become partners). Now THis ' INDENTURE WIT- 
NESSETH (on uſual conſideration become partners). 
Anv to the end, intent and purpoſe the better to ena- 
ble them the ſaid parties to carry on ſuch trade or 
buſineſs and workmanſhip as aforeſaid, it is hereby 
further covenanted and agreed between the ſaid par- 
ties hereto, that each of them the ſaid parties ſhall, 
immediately after the execution hereof, and afrerwards_ 
every week, or month, or otherwiſe, equally advance 
ſuch ſums of money from time to time in every year 
during this copartnerſhip, and as the ſaid copartners 
ſhall mutually agree, as ſhall be neceſſary and ſuffi- 
_ cient for, and as ® ſtock as well for the buying of all 
ſuch - to be by them ſold, bartered or vended as 
aforeſaid; as alſo for the buying of all ſuch tools, in- 
ftruments, oil, &c. and all other neceſſary materials 
whatſoever, to be -uſed for the working and other 
things 


a 


0 1 
3 
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things for ſale or otherwiſe ; as likewiſe for the paying 
"and defraying of all other neceflary and incident 
and expences whatſoever relating to the buy- 
ing, bartering, ſelling and vending of ſuch ——— 
and other things, or otherwiſe touching or concerning 


the faid joint trade or buſineſs. AnD FURTHER, As to each 
that all ſuch monies or ſtocks ſo to be advanced as P*ty's 
aforeſaid, and all gains, increaſe, profit, produce and 


thereof ſhall 'be uſed and employed by and 
n the ſaid parties to theſe preſents, to and for 


: their j Joint uſes and upon their joint account both of 


profit and loſs, according to their reſpective ſhares 


therein, and che covenants and agreements herein af- 
ter mentioned and expreſſed touching the ſame, (that 


is to ſay) that they the ſaid parties, and their reſpective 
_ executors and adminiſtrators, ſhall at all times during 
the continuance of this copartnerſhip, and at the de- 


termination of the ſame, have a ſeveral and particular 


right. {Share of the profits, ſee p. ix.] AnD that No benefit 


ſhip. 


neither [no benefit of ſurvivorſhip, ſee p. vii.] AnpD & furviver- 
that all ſuch money and ſtock ſo to be gun By and 
made as aforeſaid, ſhall be by them the ſaid partners Monies tote 
uſed, diſpoſed and employed in the ſaid joint trade or ud, is 
: buſineſs, i in manner as aforeſaid, for the utmoſt profit 


trade only. 
and advantage of them the ſaid parties in ſuch moieties 


as aforeſaid, and not otherwiſe. Ax Ito be true to To be true 


each other, ſee p. ix.} AnD that neither of the 74 — 
ties to uſe any other trade without conſent, ſee p ah, 


Any [not to 2 bail, ſee p. xii.] Ann ' hy if Not to be- 
at any time during th copartnerſhip the faid T. N. come bal. 


| ſhall procure, permit or ſuffer any judgment to be re 
covered or maintained againft him tor any ſum or ſums confefling a 


As to T. N. 
of money whatſoever {not due upon account of the judgment. 


_ faid joint trade); and in caſe any execution ſhall be 
| thereon proſecuted or fued forth againſt his perſon, or 
| his part or ſhare in the ſaid then joint ſtock and trade, 


that then and in ſach caſe he the ſaid T. N. without 
his immediate making ſatisfaction for the ſame out 
N bis own proper . ſhall therefore 2 


and 


All ch 
Al charges the ſaid —— 


partners. 


As to the 


new and ol 
— 


the meſ- 


Gage. 


hall yearly during the ſaid c 


The fame Ann, &c.. [the ſame as to F. D, Ann, &. [not 


do ariſe, or be had or made thereby, ang king herein * 


contained to the contrary thereof notwithſtanding. 


2 y, ſee p. vii.] Aup, &c. [all charges, &c. 
partners, ſee p. vi.] AND * 

or tenement being let to both 
ſaid parties, and he the faid T. N, not now dwelling | 
in any part thereof, and he the ſaid J. D. now ho 8 
| the old building quite upright, together with the 
houſe thereunto adjoining, being. part of the ſame,, — 
there being another part thereof which is new-built, 
&c. wow it is hereby further agreed and covenanted - 
by and between the ſaid parties hereunto, that until 
ſuch new building ſhall. be let, or his the ſaid T. 9 2 s 
reſidence or dwelling therein, that he the ſaid. 7. D 


opartnerſhip, allow and 
ly unto the ſaid T. N. cho ſum of —— for 


pay 
the ſaid old building and waſh-houſe now enjoyed by 


him as aforeſaid.  AnD' that from and after fuch new | 
' building ſhall be let to any perſon or perſons. during 


bad und 


this copartnerſhip, that the rent thereof ſhall go and 


de equally. divided between them the ſald parties du- 


ring the dime of ſuch letting thereof, An it is here- 
| by mutually covenanted, agreed and declared pps 
between the ſaid parties hereto, that no 
during the term, Wall be taken | by either of 
ſaid copartners into the ſaid joint trade or buſineſs, 
without the mutual conſent of each other: and in caſe 
| any ſuch apprentice or apprentices during the ſaid, co- 
partnerſhip ſhall be by them ſo taken, that then and in 
ſuch caſe all and every fum and ſums, of money to be 
received. with every ſuch apprentice ſhall be 
- Equally divided between them the ſaid parties, ſhare. 
and ſhare alike ; and alſo that each of them the ſaid 

parties ſhall have liberty and authority during this co 
* to command and employ each other's ap- 


preaticey 
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r in n and about che! bulnels relating to [the Gi Books of 
Joint trade. Aun, &c. [books of account to be kept, account. 
fee p. X. And * Any FURTHER ALSO, , lo AC- To account 
count once a year, ſee p. xvi.] AND FURTHER ALSO oncea years 
in caſe either of the faid, 4M hereunt o {hall happen If either of 
5 K preſent ur. e, c. or Gal happen 
; general account ſo. made up, die, 
| = ſtated and ſubſcribed between them in manner a 
aforeſaid ; and that there ſhall be any debrs « d e fron 
or to the aid 3 parties dereto, on e e of he fai 
Joint trade, that then and in that caſe all ſuch debts as os | 
hall be. then due fro the ſaid parties on account of paid, of 
ſuch their j joint trade | be by Hem forthwith equal 
paid by the ſurviving 4 1 t og yi or ped 
| miniſtrators of the partner ſo dying; and th 1 then and all debts 
and in ſuch caſe, all and every the 1 28 Mall be then _ . 
due to the I ,copartners on account' of their faid yiies 
| joins troy l be likewiſe equally ſhared and divided | 
| between the ſaid ſurviving partner, and the executors 
and adminiſtrators of the party ſo dying, and in gde 
they. cannot agree touching the Aueile thereof, 
te ſame ſhall be done by caſting of lots as in lach 
caſe uſually accuſtomed, and that then and in och 
caſe, alſo. the ſuryiving partner within ten days next . 
after the deceaſe of bis partner, do, ſhall and will U (if er tb 
ſo required) at the requeſt and charge of the eXeCu- — 
| or adminiſtrators of the party fo dying, ood at his —— 
or their expence, either affign « or pay, ans bo —— 
de Ly to the ſaid prner's fee of or adminiſtrators, all Tuch niniſti ators. 
of and in all and every the 
debts 4 L to the (aid. joint trade as aforeſaid, "la 5 
days then next following. AND FurTHER Of the di- 
490, that from and after ſuch end or other determi- Then. 48. 
pation of this preſent copartnerſhip, all ſuch debts a2 
Wall be then due to the ſaid joint trade, ahd ſo to be di- 
vided i in manner as aforeſa id, ſhall} "pe o, belong 9 apper- 
Ain to the parties as ng viz HE debts fo ſhared, 


\ vided or all 9 A By or adminiſtrators bf 
| . eee 
or 


F 


iff 
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- = „ and the bog fk divided ware er Motte 
to the fur ven l g0 And be to nd for whe, | 

uſe and benefit hs — Bad — 

tors, "#0 That 1 v1 debts ſo Teſpedively Thi 


die ot ſlotted in maüntt us = ind m 
1 


be B receifed bad, wake And enje eee 
1 2 allo the executor ind*sImifif=* 


_ and hat” as Vell the” forbibing partticr; his Getitors: | 


- ffAtors mall — 
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whatſoever, as ſhall be requeſted by each Uher e 
the charge of ſuch perſon fo — do all reaſon- 

able acts and things, ither by letter of attorney or 

other wiſe, for the better for each other, the exe- 


cutors or admin N ſue for, re- 
cover, receive and dilchar and eve 


ere debts 
unfall baſe divided. r Wade 


ner a ; = 
00 


eder covenatſtee ag gr 
party dying, tig, that in. cale,ci 


to be admit- - to ae 


ted a par: ner 
upon her caſe, if t 


| — fa 


Wn 21 


olige 
301 0 pars ths en an 3 ca 
do, of ſuch party ſo. at t 
va het 2 the e NN 
mit | and continue, and. 14 a eee 
ſurvivin partner in the ſaid Joint ths 2 8 as 
| edge of the aid term in 2s fal | Ingle 5nd 
— a «thy manger as 1; then "ku huſband "was, to . 
1 the place intents and purpoſes whatſoryer.”” "Phovibeo, ant 
of her buſ= ag ſuch” widow during ſuch copartperſhip 4 - find a X 
* pay jourdeytan's w , to do the wo 2 1 * 
and to be the ſaid joint- trade; And ſo as the, e executofs 
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| = capital joint lock amdunting m dhe zum 
or value of 60001. whereof the ſaid C. H. did thereby 
agree within one year after: the cCommencementiof the - 


ſaid co-partnerſhip to bring in und advance in ready 
money or goods as aforeſaid the full ſum or value of 


Us „. 


IND into ons 


habe. tis flidre, in- 
. — 2," B: 
. Co 1 7 admigiſtrators ſhould have and be 


in itled to the remaining fourth part as and for his 


, intereſt and pjropurtion thereof. AND WAIXEAS 
7 an” indenture bearing date the day of 


A. B. of the one and the ſald C. D. of the othi 
part, after” reciting do the effe& before revited; un 

4lfo reciting chat ide fuld C. D. had 2 
Paid into the ſaid joint trade the ſaid ſum of 4.5007. 


as and fot his — 


3 


| for | the — = n vn of which 
32 4 


; and the 


it 


| Ind made or mentioned to be men — 


— 
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4. N inet ;baing_able then ce advance au pay E 5 


+ oc...ſharg, vr any part thereof, had 
4 d Dy 80 dend de bee upon his 


ä bo tho: faid u. G. his, executors. or 
ddminiftrators 
| fait) G, Do bis execumars,/adminifizators or. afligns, 


| and kinga bis Seerthpart, ſhare and intereſt, 


12 — ; aid . 9 in manner 
— — indenture 


— 


. * 


ond 4. 
iſa, ·welesſt and: 
C. Doeltehat te Haid 
ofthim-the 1 
joiut took und of- ll monie, cs wa 


chandinet, debis and ebe thereto belonging) and 


hould or might 


ps ens r 


part thereof, to hold unto Ihe aid C. O. his execu# * 
i adminiſtrators and aligns, as his and their own 


debts; ee and eftatesy from 
evermore, 1 

1 d 
& k 2 


tho full ye pm con — = pavates wipe] 


— — id 1800. 4 
and . intereſt, de the bad . B. had agreed . 

in 
the ſaid apizal cjoint ſtack, and of the gains, profits 


18: by the. ſaid 
— r re 
B. did | 


— — 


{cauſe to be paid to- he 


* | E 
92 „ {x T3431 Rege n $: 70D £1221 12 1 ET 
S = : * | 


i : 

nao 3: EN N I. X. Orb ge 
8 ht {oth day ef the date 
iy of $6 


i To 


.  #'*R” fo feverally an 
Rr pes, id e he ever tn 


9 
1 W nd with ths e , 


1 them, 'his heits, 
DAB 


{ Embryo 


Kk 3 


FH 


Cie trouble and 
ae. *- And foriſmuch - 


— — ure ng 
Fires art has by p 
D, -and 4. . of 


= 


he . . 


ſerun een eee : 
Au branch thereof z 

ne 

1 2 ant every chen utricle; Clive, | 


Iv. 
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of —— laſt be vid and abſolutely ended „determined, 
diſcontinued and diſſolvedʒ any thing in thefaichrecited | 
indenture of copartnerſhip contained, to the 
in any wile. notwithſtanding. * And the faid A. Be in 
purſuance: of the ſaid agreement, and for and: in eon: 
ſideration of the ſaid ſum of J. of lawful. 
of Great. Britain, being the balance ofs tit id ac. 
count, due to the [aid . B. for the board un "wages 
as afdreſaid,. to him the ſaid A. B. in hand puid 

| faid C. D. at and before the enſealing und delivery of 

| - theſe preſents, the receipt wheteof is hereby acknows 
tedged, and alfo for and in confideration'of-the coves 
_nants,. releaſes and agreements herbin contained on 

| the part and bebalf of the ſaid C. D. hiis:executdrs and 

_ adminiſtrators, and for divers other goed 'tavlcs and 


_ confidgiations, him thereunto moving, bath bargained, = 


Knee, bold, aſſigned and releaſed. ' Aun by "theſe preſents, 

to one part- doth bargain, ſell, aſſign and relenſe unto ube id d, D. 

ner. bis egecuters, admiaiftrators and aſſigns, all that -akie 

ſaid ſourth part, ſhare and intereſt of him the ſaid . B. 

of and. to the ſaid capital joint trade, ànd of all-poods, 

wares, werchandizes,” en Gin and effects there- 

to belonging, in any manner of ua abe ver; or 

in or to which the ſaid ſaid 4. B. ba any right, title 

or intereſt jointly with the ſaid G. D. by virtue vf che 

ald arte. Ann all the eftare, right, title, 

intereſt, property, profit, benefit, advahtage; claim and 

demand whatſoever, 'of bim the faid . P. of in and 

to the ſaid capital joint flock, effects, money und 

debts, and every or any part thereof; and all the pro- 

fits, produce, gains, proceeds and advantages which 

have been or ſhall be hereafrer. made'tyrhe faid' pare- 
nerſhip in any mapner of ways whatſoever, ſo the 

_ ſaid A. B. his executors or adminiftrators walk, of way 

| have no claim or demand on the ſaid C. D his 'extcu- 

Habe —_ Of adminiftrators,. on account of therſame./*''To 

have, hold, receive and enjoy the faid fourth paft, ſhare 

— irs other the ſhire and intereft- of 

bim the « ISS 

: ock, 


1 
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ſtock, and of all goods,. wares, mm. 
monies, profits. and bffects rt belonging, 9 all 
and fingula 


r othet. the premiſes, hereby aſſigned and re- 
leaſed, or mentioned or igtended ſo to be, and every part 


and parce] thereof, with their and every of their appur- + 
tenances unto the ſaid C. D. his executors, ad ĩniſtraturt 


and aibigns,. to and for his and their own proper proper uſe, 
benefit. and, behoof, and as his and their bn proper 


Feat his 


way x „his executors and adminiſtrators to receiye 
ſaid partnerſhip debts and effeQs, to and for 


faid 
all 
his and their own uſe and benefit, hath wade, ordain- pour. 


_ theſe preſents, vorn make, ordain, authoriſe, canſti- 
rute. 3nd appoint the ſaid C. D. his executors and ad- 
miniſtrators, to aſk, demand, ſue for, recover. and re- 
ceive. — from all and every perſon and perſons 
— and every the debts, ſum and ſums of mo- 
— 

— and owing or belonging to the ſaid copart- 
3 manner of ways whatſoever, and upon fe- 
ceipt of the ſame, or any and every of them, or any 
and every, part and parcel of 


acquitrances and diſchar 
purpoſe, he the ſaid A. 


es for the fame ; and for that 
- doth hereby give and grant 
unto. bis. ſaid attoru We” attornies, full power and 
authority to ſtate agd ſettle all accounts and differ- 
ences, any Wa; relating to the faid copartnerſhip 
joint trade, with all and every perſon and perſons wie. 


attels for ever. Anv the ſaid 4. J. for 
executors and adminiſtrators, in farther 
puſuance of the ſaid. agreement, and t6 enable the 


ed, 9 conſtituted and appointed, An by — | 


to receive © 


debts, & 


chattels and effect whatſoever and howſo- | 


a + every of them | 
to gives, lign,and execute proper and ſufficient releaſes, 


2 and to compound and releaſe all and every, or 


any part of the ſaid debts and demands, as he and they 


ſhall chink fit and neceſſary. Arp to do all and every 


other act, matter and thing whatſoever, in and about 
the pre miſſes, as ſully and effectually to. al intents and 
purpoſes as he the ſaid 4, B. could or might do if per- 


. . doth hereby for congrmat. 
⁊K K 4 kimſelf, on of aQs. 
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. executors; ande adminiſt 
e 


e 


fball: or may 4a tb ot cauſe.co 
CD and about the premillzs,, >a agency 
his here, . cxecuters, and adminiſtrators, covenant, 
na, ap yy ono 
EFT th hraeaſeer 
nor wilhat ag time op; times, 1CeLeive, 
ar Acqui 5-diſcharge anpcofothe delitzeis der 
„ due to. he Tad — — 
a "97,00 account phthe fm enidbenk chamwolegat th 
1 id. G, D. for. thatpuroola wing sit had:iafd. 
Matter ting dwbatſocver, 
en >» D. hipgxeaeuors,. adminiftretors, 
or aſſigns hall, t may; hhin denefl grabfienRed/\in 
7 1 and xffe94. use ing and bdonging in Ahe 
bay — er 
p 1 GP di mes at 
Kae 3 — 


— . Ann dei H. B. do hereby for bimtelf, 
bis creestarke! angſfügna, ſhall 

or le that wal he hrogghts 7 Prem mr 9 

l e OR dg ar ſaſſen orceuſe 
recovering 3nd receiving af the; {2ld;fdebss, goods, 
. Dada, jerform and 


bee and, exęr y further and other, lawful matters 
oo al fox..the, rpg enabling bim ther 2 G D. 


Wmüftraters of. aligns: 4 tet id and 

25 re ek a Fl and: for. bis and abeig uh ce and 

= nag. — d. AND tþe Wo ir conſi- 
8 * HATH 14 a forever | 

= Anp.by.theſs prelemts, born for bim 

, his and, rewiſe, releaſe, 


and for eyer quiteclaim.ynzo. the Aid G. D. his emecd- 

Ft. bw admigiſtrators, al} and all mannes: of: aGiva 

ions, .cauſe and. cans of, aRions, ſuits, differ- 

"1 — as COVeDants, notes, 

bills, 9 titie, claims and demands 

whatiperer, roth in jap ah equity, which be tha ſaid 
4 5 BY bath, or which be eee, 1 
5 | ators 


r END 2 
rater gn ebm ag H= „na- orabey dt ity time ot: times 
—— — et — 
e dlisvelrs, executors or ad | 


dy ran 16r- mekns of the; ſaid copurtnet (Rip; 
. other matted? ouuſet thing rar gr oy | 
. ginninpof.thewerld-to the dn ver hehe helf, ve 


and rp ths' ce — — and 
bharein after evarained on the pre! ui#bthaff BP me 
ial CoPirhivezromotrant Sd RTatbre, cf be paid, 
enger pt, t Amp the Taid C2. BD. 5h putſuance —_— 
i we-rkid agtetmane, wid" in conſideration” of be 
ꝛabove mentbnge u gA ment and releaſe, doth 
accept th ſals jvint Aon, debts thd\eFeas, if 
of alb demande we be or his executort· ö a i- | 
\icatord bre arne of may hure on the" laid 4 
— — — for r by Hor 5 
. means of the ſai@ cpypattierſhip or jofmt dealing, or on 
any other met Huter, except 2b herein "befte 
- [{andalftwiivexcepted;” Arn the fald- & P. HATH re- 
miſed, . releaſed, ani for ever quit claimed, AA by 
Wee rene porn for bimielfy his heirs, enecutges, Relcc 
and 'admniniftrators; remiſe, releaſe, td for ever it- * 
lam unte the faid X#: B. his executors and aduſini- figncr. 
ſtratons, all, ad all manner of ioh and actions, 
eauſe andicauſes of- adions, fits, diff gontro- 
yvbrſies) (quarrels, bond, corthants; ndits, bille, da- 
unaget, chaimr undi de mags witkdſvever an@ lipwſcever, 
both at law din equity; which he whe ſuid C. D. now 
| bach, or: which tie tis a N ot 
r Any time or Sher, 
hare, elaimy 8 Nemati® of of E the 
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AND alſo, ſave and except the ſaid ſum of — fo as 
aforeſaid, due from him the ſaid A. B. to the ſaid C. D. 
by virtue of the ſaid above mentioned bond, bearing 
even date herewith-as aforefaid. AND the faid C. D. 
doth hereby for himſelf, his heirs, exegutors and ad- 
miniſtrators, covenant, promiſe and agree to and with 
the ſaid A. B. his enecutors and adminiſtrators, in 


manner following, {that is to fay),- Tust he the faid | 
C. D. his executors and adminiftrators ſhall and will, 


as ſoon as conveniently may be, pay and difcharge all 
debts and demands whatſoever, due and owing from 
the faid C. D. and 4. B. on acedount of the ſaid eo- 
partnerſhip, or which he de faid A. B. bis exeeutors 
or adminiſtrators ſhall or may be liable to pa —— 
or make good jointly — CD 

reaſon or means of the ſaid copurtnerſhip. - — 
ſhall and will from time to time and ate all times 
hereafter, well and ſufficiently ſave; defend, keep harm- 
leſs and indemnified the ſaid A. B. his beirs, executors 
and adminiſtrators, and his and their, and every of 


their eſtate, goods, ehattels and effects of, from and 
| againſt all coſts, payments, charges, 


demands and 


expences whatſoever and howſoever, which he the ſaid 
A. B. his heirs, executors or adminiſtrators, or his or 


their eſtate, goods, chattels or effeAs ſhall or may ſuf- 
fer, ſuſtain or be put unto, for or by reaſon or means 
of the ſaid copartnerſhip, joint trade or dealing, of for 
or by reaſon or means of the faid C. D. his executors 


or adminiſtrators, making uſe of the name of the faid 
A. B. in any ſuit or action for the recovery of the ſaid 


copartnerſhip's debts and effects, or by reaſon or means 
of his being made defendant in any ſuits,-or any other 

matter or thing ' whatſoever, relating to the ſaid co- 
partnerſhip. AnD it is hereby mutually agreed by 


and between the ſaid parties to theſe preſents, that the 


ſaid A. B. ſhall continue and be a ſervant as a ſhop- . 
man to the faid C. D. in the ſaid buſineſs, from this | 
time to the —— day of —— now next, at the wages 


and after the rate of 100 J. year, which the faid C. D. 


hereby | 


APPENDIX. 


hereby agrees to pa rr 
why ed 6s e calendar month 


to be computed from the date hereof, and in pare 
tion thereto for the fration or remainder of a month on 
the laſt day of the ſaid term. AnD that he the ſaid 
A. B. ſhall continue afterwoagds i in the- ſervice of the 
faid C. D. for one year longer, to commence from the 
—— day of — next is caſe the ſaid. C. D. ſhall and tobe 
think fit, to continue him the faid H. B. ſo long in the n. 8 
ſaid ſerviceʒ and ſhall fignify ſuch. his intention in of l 
writing, at leaſt two months before the ſaid —— day 
day of — next, at and after the rate and wages of 
100 l. a year, payable by monthly payments as afore- 

' ſaid. Aup that — A. B. during the time he 
ſhall be in the ſet vice of the ſaid C. D. ſhall diligently 
atte ri the buſineſs of the ſaid C. D. as a ſhopman, 


and behave l ee an | 
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JF an ation brought 


- gainſt one partner only, no 
| drantage cxn be taken of 


Where 5 are nn ö 

ders, and one accepts a bill 
| drawn on; both for for himſelf 
And partner, it binds both if 
_ it. concerns the trade: other - 
_ wiſe if it concerns the ac- 
ceptot only in a diflinct in- 
tereſt and . 52 


When an account is to be ta- 
ken between partners, each 


is entitled. to be allowed a- | 


= into the 


4 N length of time is no 


| Where perſons bave mutu 


| 


| being dead, a receiver ſhall | 


| 
| 
1 
ö 


"2: 


| 
_ gainſt the other every thing | 
de has advanced or brought: 


* 
KS” . 
Nor 
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2 n 

and to charge the other part- 
ner in account, with what ' 
that other bas not brought 
| in, of has taken out more 
wan he ought Pa“ $02 


bar between merchant ind ; 
_ "merchant, While their * 
counts are g yet 
dealings dna B 
| years between them, and af- 5 
ter diſputes there Wing 
deen an acquieſcees till th 
death of one of them, e 
Court of Chancery will 16 
decree an account wick the 
ſurvivor, but lea ve the'plain- 
tiff to his remedy at law 303 
In a cauſe for an account of a 
copartnerſhip, both partners 


be appointed 443 
dealings, ſigning the account. 
is not necetfary to make it a 
ſtated one, but it is keeping 
it a 12 of time without 
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— the —_ to-whom it 
is ſent Lage 317 
An account in trade 
ſhall not be i after 
the laſt dalange 317 


Actions of account may be 


geainſt another 2328 
Ttems in 2 partnerſhip account 
Telsting te the particular in - 


dereſt of the book-keeper, | 
10 | 
to the cuſtom, of 3 


int wer 


Will got be ſupported 
* 
if two OM 
—_ occupy | : 
Do + and. e in 
N 40 their — — 
ane of them naming 
12 A, merchant, ſhall | 
2 bave an account againſt the 


1 naming bim a mer- | 
e „ ped 
ibs, 38.to | be cooffered D 
ye ſhare of one 
pau. bu his 3 
2 * on balance of 
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Alon. 
upon an expreſs 
promiſe for he makes of a 
balance ſtruck on a partner- 
. account, though there 
a Covenant between the 
to account - 318 
An aftion cannot be mantain- 

ed * ſeveral . for 
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{ thou 
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 goodsſold — of them liv- 
ing in Guernſey, and packed 
by him in a particular man- 
ner for the gyrpole of Imug- 
© gling, though the other part- 
ners who reſide in England 
- ſhould know nothing of the 
Re" age 224 
Where there- is a partnerſhip 
demand, all the partners 


Jin da ine action, for 
the contract and undertek- 


unn 4 


— for money reed 
— —— | 
mere uad wrongfully catfried | 
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COMER ; 


cutlong 


nerds, AZ | 2 5 
A man nat into an agree- 
ment and afterwards ſubdi- 
 vidin ſs Sharp intereſt 
. it, among others, is 
alone liable to e perform- 
ance, and the ſub- contract 
does not conſtitute, a 4. 


nerſhip 


| 4 .. and D. exter inte 8 
agree 


DOOR x. 


to pur- 
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balance of a long 
ow bf pott- 


eſtate, 
connt 
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B. One Adeos of e A 


gular apprenticeſhip, but the | 

; other bas hot, the; partaer 
not having ſeryed ſach ap- 
E is not liable to 

A f the: ſtattue * 


1 ' 


znees under a commiſſion | 
bankrypt againſt one part- 
ner, can only be tenants in 
common of an undivided | 
2 ſubje to 0 al the right 
of the other partner 202 


| 


[og * indocſe a bill of exchange in 
. the name of the partnerſhip, 
t * — drawn bychim in chat 
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Joint affignees not permitted 


— 0 my againſt the ſeparate be | 


% hip between A.-B. and C. 


* *, goynd aims 19 to re- 
> Cceive. all; debts awiag+ to, 
* pay all thoſe owing 


from the * partnerſhip 
does not authotiae him to 


* * a 


btor to the partnerſhip, af- 
3 the diſſolution. The 


perſon thereſore to 3 
be ſo indorſed, cannot main- 


„ tain an on it againſt 
* F od as partners. 


ad „ 205 


5 *; 


| Neither can ſuch. [inderſce 


„ maintain an ion againſt 
4 B. 1 
to the uſe of the partnerſhip, 
though ig fact he money 
advanced by bim in diſcount- 
ing the- hill be applied by 4. 
44) to the payment of a debt due 

n -parinerikip 405 
„may be broughs.agninſt- one 
partner only. and unleſs 
be pleads: in, abatement, he 
hall, bo afterwards contJud- 
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Charter- parties have always by 


ment of foreign or domeſtic 


If one or more 


Ixx 


formal, and by the introduc; 
tion of different clauſes, at 
different times, it is alſo 
ſometimes contradictory 
Page 125 
The charter- party ſettles the 
agreement, as the bills of 
lading do the contents of | 
the cargo 113 


the common law had a ge- 


nuine conſtruction, yet they | 
* be regularly pleaded | 


114 
Charter- parties, like all mer- 
cantile contracts, ought to 
have a eral hs — 

| 126 


Companies. 


The King by his charter may 


conſtitute fraternities, or 
companies, for the manage- 


trade 56. 
a ſociety for trade, or public 
trading company $7 

But the King by his charter 
cannot make a total reſtraint 


of trade, for ſuch a patent | 
Wi 


would be void, 

perſons enter 

Into a public company, and 
become ſharers of the joint . 
ſock, yet it is not a partner- 


1 


None but the King can ere& | 


ſhip 5 58 


1 D K x. 
| 


Conſent. 


Conſent i is neceſſary to com- 
plete every contrat 
Page 1 30 in notis 


Contracts. 


A contra made by two part- 
_ to pay a certain ſum of 
to a third perſon, 

__ y out of their own pri- 
oh caſh, is a joint con- 


tract, and they muſt be joint= _ 


ly ſued upon | Q 331 


— 


1 | Money lent wo a trader by 2 


partner who retires from 
- buſineſs, at legal intereſt, 
with an additional annuity 
for a certain term of years, 
is not a continuance of the 


partnerſhip 44 


Creditoz. 
What tranſaction of an ab- 
ſconding partner in favour 
of à partnerſhip creditor, 
will be fraudulent and void, 
and prevent ſuch creditor's - 
being entitled to any part of 
the ip effects 423 
Where perſons in trade have 
been connected in various 
partnerſhips, and a joint 
5 com- 


IN D 


* 


commiſſion taken out againſt 


them all, an order has been 


made for keeping diſtin& | _ jo 
accounts of the different 


partnerſhips, as well as the 


ſeparate eſtates of each part- 
ner . Page 312 


” joint and ſeveral creditor | 
Juſt ele& whether he will | 


prove againſt the joint or 
ſeparate eftate 361 
But he may come in upon the 
ſurplus of the other, if there 
ſhould be an 361 
If a creditor of one partner 
takes out execution againſt 
the partnerſhip effects, he 
can only have the undivided 
ſhare of his debtor; and 
muſt take it in the ſame 


manner the debtor himſelf |. 


had it, and ſubjeR to the 
rights of the other partner 
| 1 
A bond creditor to whom the 


ſeverally bound, may make 
| his election to come againſt 
the joint, or ſeparate eſtate, 
but not againſt both, except 
for the deficiency, and after 
the other . — are paid 


a 


f- 


Partnerſhip is diſſolved by the 


death of one of the partners, 


. — 


tners were jointly and 


Ixxi 
unleſs ſpecial covenants to 
the contrary Page 431 
—_ 
A debt due from a partner- 
ſhip is a legal debt to ſup- 
port a ſeparate commiſſion * 
; 413 
One partner bringing truſt- 
money into the trade with- 
out the 3 of the 
other, it is a — debt 


362 
But if it is did with the 


knowledge and conſent of 


al ler nn” 


- Diſſolution. - 
On the diſſolution of a * 


nerſhip between 4. B. and 


C. a power given to 4. ta 
receive all debts owing 'to, - 
and pay thoſe owing from 
the late partnerſhip, does 
not authoriſe him to indorte 
a bill of exchange in the 
name of the partnerſhip, 
though drawn by him in that 
name, and accepted by a 
debtor of the partnerſhip 


after the diſſglution : ſo that 
tze indorſee cannot maintain 


an action on the bill againſt 
A B. and GS as partners 


405 
An 


L12 


Ixxii 


partner, is to many purpoſes 
4 diflolution of the partner- 

ip . 
If * diffolve their part | 


nerſhip, perſons who deal 


with either, without notice of 


ſuch diflolution, have a right | 
againſt both * 


. the property of the ſtock of 


nat deveſted thereby, but be 
remains equally entitled as 
| * tenant * the other 
5 168 


Ellluxton of Time. 


eMuxion of time; one in- 
tends to continue the trade, 
the other will not, iofitiog 
upon a diviſion; and on 
non - compliance brings an 
action at law, or a bill in 


equity far un sccount, and 
to reſtrain the diſpoſing of 


2 goods, the poſſeſſion of 


who pendi 
bankrupt: 


1. c. 19. 


Page 412 


201 
If @ partnerſhip is diſſolved by | . 
_ . conſent, that does not deter- 
mine tbe legal intereſt, which 
continues as before; ſo that | 


the partner ſo going out, is 


which ie wrongfully kept 
from him by his partner; 
is would not 
de within the ſtatute 21 Jr. 
179 


2M N 5D E X. 
Au act of bankruptcy by one + 


Equity. 
Forbearance of ſuit for twenty 


years will in equity be a 
good bar, though Abo 
merchant and merchant 

Page 304 

A court of equity will not in 
neral entertain a bill for a 

pecific 

tracts for chattels, or which 


relate to merchandize, but 
leave it to law ..26 


Partnerſhip dealings are pro- 
perly cognizable ol courts | 
neue} IS © 


| What ſhall be deemed fafficient 
evidence of a former part- 


| nerſhip being determined 33 
A partaerſhip determined by | 5 


Execution 


Execution way be ſued out a- 
gainſt one pariner for a debt 
due by the partnerſhip 351 

If partners be. of goods, and 

execution be ſued by fi. fa. 

_.agaiaft one for his ſeparate 

debt, the ſheriff may ſeize 
the whole, in order to inven- 
tory and appraiſe them, and 
to have a true account of the 
value; but he can ſell only 
the ſhare of him againſt 


whom the hea. was 5 


performance of con- 


— 


IN D E Xx. 


And notwithſtanding 


lei- 


Azure of the whole, the other 


partner continues in poſſeſ- 
hon of his ſhare or moiety 


Page 274 


Where,on an execution againſt 
one of two partners, the 


partnerſhip effects were ta- 


Ten and ſold; the court or- 
dered the ſheriff to pay over 
to the other a ſhare of the 


produce, proportioned to his 


ſhare in the 


partnerſhip ef- 


fects, to be aſcertained by 

__ | X "OY | goods were delivered on a 

partnerſhip account, if it 
were doubtful at the time of 
the contract: but if it clear- 
ly appear that no partoerſhip 


ena 


An enter ound -Giretving | 


partner cannot be Jointly 
"ſued, becauſe the firſt 


charged” de boni, teftatoris, | 


and the other de-bonis pro- 
„ 


Repreſentatives of partners in | 


the capacity of executors do 


not ſucceed to the ſtate and 
2 —— 130 


No perſon deriying under the 


partner can be in a better 
_ condition; his executor, to 
many purpoſes ſtands. in the | 
very ſame light 202 
Partnerſhip ſhall not ſubſiſt ſor 
bh tha Danes of an executor | 


4037 
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-  Farinors./ 


The- law. of jus arcre up- 
an the death of one of ſe- 
veral partners in a farm, 
diſtinguiſhable from that 


| E E in gene- 


. * Ne 
. Liabflley. 
A, FRY to the time of 


tract, may be admitted as 
evidence to. ſhew that the 


exiſted at the time of the 
contract, no ſubſequent act 
by any perſon, who may af- 
terwards become a partner, 


accepting a bill of exchange 
dtawn on them as partners 
for the very 


for goods fold and deliver- 
ed; though he will be liable 
i en es e the” balk of 
A man enterin s e- 
ment, and afterwards ſub- 


dividing his beneficial inte- 
. under it > 


"EY TOE S000 thy 


1 , RT ö 


delivering goods on a con- 


{not even an acknowletg- 
ment that he is liable, or his 


goods) will 
make him liable in an action 


—— IS ED — 


— OR 


„ f. 


is alone liable to the per- 
Page 46 
Where a bill or note is drawn 

in favour of two or more, 


in partnerſhip with one ano- | 
| ther, an indorſement by one | 
will bind both, if the inſtru- 


ment concern their joint 


8 54 
If one partner pay the whole 


of a partnerſhip debt with- 
cout any expreſs promiſe from 


the other, the law gives him 


a right to recover it back 
in an action for money paid 
to the uſe of that other part- | . 
ner, and it proceeds on this 


ground, that both are liable 
to pay, provided the contract 
2 ga 
But in the caſe of ill 


- againſt the other by paying 
the whole without his con- 


ſent; in ſuch caſe it is ne- | 


ceſſary to have the conſent 


* that other 


244 


To make a man liable as a 
partner, there muſt either be 


a contract between him and 


che oſtenſible perſon to ſhare | 


Jointly in the profits and 
Joſs, or he muſt have per- 


mitted the other to make | 


ule of his credit, and to 


2 —4 
egal con- 
tracts, as they are not bound 
to pay, one of them cannot 
acquire à right of action 


The Law-Merchant is 


IN DE X. 
hold him out as one 


liable with himſelf Page 7 


Where two partners agreed to 


borrow a ſum of money of 
a third perſon, but only one 
gave a bond, and the other 
witneſſed it, the money was 
afterwards, entered in the 
caſh-book of the partner- 
ſhip; upon a bankruptcy 


5 happening, a joint commiſ- 


ſion was taken out, and the 
obligee named in ſuch bond 
was conſidered entitled to 
come in and prove his debt 

under the joint commiſſion 
0 

If a bill is drawn by two, pay- 


able to aus, or our order, 


ndnd ſubſcribed by both, tho! 


not in partnerſhip, they make 
_ themſelyes partners by the 
form of the bill, to the effect 
of making an indorſement 

by one of them valid 367 
But the cuſtom of merchants 
may make ſuch indorſement 
void 372 


Berchants. _ 


Four ſorts of merchants, viz. 
adventurers, "dormant, tra- 
| _ velling, and reſident ; nei- 
ther of which take by ſur- 
vivorſhip e 
Between joint merchants the 
remedy ſurvives, but not the 
- duty 439 


part 


of the law of 2 1 
3 


1 * Do E 2 


One partner may be a creditor 


of another, and prove his 
_ debts under a ſeparate com- 
.* miſfion 


One partner bringing truſt 


money into the trade with- 
out the knowledge of the 


Other, it is a ſeparate debt 


362 


But if it is done with the know- 
ledge and conſent of all the 
FRI it is a joint debt 
363 


If one partner bas taken out 


more than his ſhare of the 


= | partnerſhip property, 
joint eſtate cannot prove a- 


gainſt the ſeparate before 
the ſeparate creditors are 
| 209 
Valeſs the partner took out 


. ſatisfied 


money with a view to de- 
fraud the joint eftate 
How partners ſhould ſue, and 
be ſued 
In what caſes one partner may 
be ſued without the reſt, and 


in what caſes he may ſue 


336» 337 


Hom to take adrantage of im- | 
properly ſuing a partner ib. 


If one partner is out' of the 
kingdom, and not ameſna- 


die te the proceſs of the | 
court, the defendant . may | 
Nene yy againſt the | 


Page 205, 206 | 


the 


l 


335, 336 


% 


other : but the plaintiff u muſt 
| firſt proceed to outlawry a- 


geinſt the partner who is 


abſent | Page 356, 357 


| If partners expreſsly mention 


their ſhares in one reſpect 
only, either ſolely in regard 
to gain, or ſolely in regard 

to loſs, their ſhares of that 
which is omitted ſhall be the 
ſame as of that which is 
mentioned 28 
If a partner ſhares in the ad- 
vantages, he ſhall alſo ſhare 
in all the diſadvantages of 
the partnerſhip concein 89 
Dormant, partners are liable 
| when diſcovered 41 
A dormant partner may be, 
without having ſerved an 
apprenticeſhip to the parti- 
cular trade 74 
Each partner is conſidered as 
the authorifed agent of the 
other, and all are implicated 
in the joint concerns, to the 
fulleſt extent 137 
One partner may be a creditor 
of the partnerſhip to ten 
times the value of all the 
effects 202 
If one of two partners become 
bankrupt, the ſolvent part- 
ner may, if for a valuable 
conſideration and without 
fraud, diſpoſe of the partner- 
ſhip effects; and if he after- 
wards fail, the aſſignees un- 
der a joint commiſſion a- 
LI 4 gainſt 


1 4 
0 


_ trover 
 vendee of ſuch partnerſhi 


FED 1 bankrupt; the other part- 
<2 diſcharging the notes, ſtand 


| Where a perſon relies on the 


ogainft the bond 


effects Page wall 
After a diſſolution of partner- | 
_ Hip by agreement, by an 
execution, or by a 
ruptcy,. the partner out of 
 poffeffion of the partnerſhip 
effects, has the ſame lien on 
any new goods bought in, 
| which he had upon the old 
201 
One of three partners in aſhip | 
and cargo, the out-fit of 
which was 4,6 58 U. pays on- 
hos Fd in part of bis third 
| ſhare, and gives his notes 
for the remainder ; but be- 
fore they become due, is a 


ners cannot, by voluntarily 


in his place for the ſhare of 
the profits ; but the aſſignees 
are entitled. to a full third, 
both of the profits and of the 
value of the ſhip 155 


faith of ſeveral partners, 
though one only is concern- 
ed, all ſhall be charged 66 
If a bill is drawn by two, pay- 
able to © us, or our order,” 
and ſubſcribed by both, tho? 
- not in partnerſhip, - y | 
make thepiſelves partners by 


; the form of the bill, to the | 


bank- | 


1 


_ know 


II” ä 
* 
* 


e an e 


| - 


I 


"x. N D E X. 
both, cannot 2 | : 


ment * one or them, valid 

* - Page 306 
| If 6x two are partners, as attornies 
nnd conveyancers, and ane re- 


-  ceive money to be laid out 


on mortgage, the ather; is 
anſwerable for the amaunt, 
though his partner gave ons 


. OE hore Lear 


The Fs partner, or 4 


_, 


is a matter of fact which he | 


| „ partasr cxanat bat 


Partners are joint tenants in 


the ſtock and effects, and 


DN ny: rea porn 


Partners in r 
with, or otherwiſe concern- 
ed in run goods, the Crown 
may come againſt any one 
for the penalty 259 

Proof need only be that the 
goods came into his power, 


or inte je ace cullady 17 
ibid: 


If « parter i is a creditor upon 
the partnerſhip fund; he can 
have no ſatisfaction but out 
of the ſurplus, which ſhall 
, remain after the joint cre- 
. 


Partnerſhip. 


Partnerſhip is a voluntary con- 


tract, between two or more 


perſons, for joining cf 


210, 211 


34 


1 * 


| their money or la- 
bor, upon 2 that 


the gain or loſs ſhall be di- Ny 


_ vided proportionably Page 1 
7 rom what time a partnetſhip 


E X. 


If one of. ſcyaral, 
of a ſhip objects to 


ſhall be faid to commence | | cc 


What ſhare in a partnerſhip « 
+ perſon ſhall be ſaid to 2 | 


What? is neceſſary to contin | 


a partnerſhip | 
To conſſitute oo 


there ſhould be a concern in 


— — 


tte ſale, as well as purchaſe 
of things bought together r. 


49 


Wenne 


trader, the true criterion is 


to conſider whether the pro- 


fit or premium is certain and 
defined, or caſual, indefinite 
and depending on the aeci- 


dents of trade. In the for- | 
mer caſe it is a laan, in ” 


latter a partner ſhip 
In a genefal partne 
carry. on trade, the fale by 
one partner is the ſale by all, 
and therefore though one | 
| ſells the goods, or merchan- 


dizeth with them, yet action 


22 
names 9 


Part-owners. 


91 


8, 34 | 


Aa 


chip ts | 


|  Part-owners are tenants in . 


den 


to part-owners, each. of them 
is Puflefſed per my et per * 
An action on che caſe ber e- 
gligence of the maſter. lies 
againſt the part- o ts of a 
ſhip, as well as againſt che 
. maſter ; hut all the. part- 
owners ought ow. be joined 
341 


| The maſter of 2 ſhip-is nat to 
* conligered aa, r- ba 


The lay conſulers 3 maſter 
upon all qccaſions, to be an 
officer, who muſt sender and 

give an account of the whole 

charge, when once cammit- 
ted to his. care and 8 


A matter of a hip may _ 
3 
b 

viſians for the ſhip, and. has 
money from the owners to 


pay for, them, but fajls with- - 


out paying the money, the 
owners are liable in propor- 
Hon tp-thrig reſpaSiive ayer 


* 112 
Lo 


W 


Pleading. 
42 AI one partner only brings an 
Action where the contract 


was joint, the defendant may 
take advantage of it at the 


trial, and nonſuit the plain- 


tiff; but in the caſe of a 


tort, this muſt be pleaded in 


_ abatement Page 336 
In torts, all the treſpaliers need 


not be made parties; but in 
actions upon contract, every 


partner muſt be made a de- 
fendant 


though one "ſells the goods, 
or merchandizeth with them, 


yet action muſt be brought |. 


in all their names; and in 


ſuch caſe the defendant ſhall | 


not be received to wage his 


law, that the other partner | 


did not ſell the goods to 


him, as is ſuppoſed in the 


declaration 71 
Where an action is brought a- 
gainſt two joint debtors, and 
one only appears, the credi- 


tor may have judgment for 
I. debe againſt the 


his wh 
perſon appearing, and by de- 
fault againft the perſon who 
does not appear 
V4. pleads a partnerſhip 
tween himſelf and B. and 
after iſſue joined, a partner- 


| | ip is proved between . 


| The fas by cos partner is te | 
' * fale by all, and therefore 


ol the premiſes ſhall be 


— 


* 


INDEX 


B. and C. this would be con- 
cluſive againſt the defend- 
_ Page 355 
If an action is brought againſt 


one partner only, no advan- 


tage can be taken of the 
omiſhon, but by plea in a- 
batement | 347. 
al a joint demand where one 
of the creditors will not join 
in the action, he is ſummon- 
ed and ſevered, and the 
other has judgment quod ſe- 
 guatur ſelum 357 


* Paivilege. 
No copartner in | any trade or 
_ undertaking is entitled to 


the Re of Parliament 
22L 


If in articles of partnerſhip it 
is ſtipulated, that the » 4 


out of the private caſh o es 
8 « the parties; theſe words 
bal mean, that the rent 
Hall not be paid out of the 


ip 331 


Rights. 
Reſpecting the rights of part- 


ners 201 
Nothing can be conſidered as 
the exctulive right, or * | 


* 


\ 


IN D E X. 


al ſhare of one pitther, but 
his proportion of the reſi- 


due, upon a balance being 


' truck, of the accounts be- 
tween them Page 155 
Where one partner takes out 
more money from the part- 


- nerſhip ſtock than his ſhare. 


- amounted to, the other has 


a right to come upon the 
ſeparate eftate pro tanto 205 | 
If one partner has taken out 
more than his ſhare of the 


partnerſhip property, joint 


eſtate cannot prove againſt 


the ſeparate before the ſepa- | - 


rate creditors are ſatisfied 
209 


Unleſs be partner took out 


money with a view to de- 
fraud the joint eſtate 


action in his own right for 
money received after the 
death of the other partner, 
the deſendant may ſet off 


Whatever was due to him 


0 Nothing is to be conſidered | 


from the plaintiff 213 


the exclufive right of one 
- partner, but his proportion 
+ of the reſidue upon balance 
of che partgerſhi p accounts 


158 


Smuggling. 


Smugeling i is a trading within 
* the bankrupt ws "222d | 


ibid. | 
Where a partner brings an | 


L 


| 


| 5 


An aQion cannot be maintain- 
ed by ſeveral partners for 
goods ſold 
living in Guernſey, and pack- 
| ed by him in a particular 
manner for the purpoſe of 


ſmuggling, though the other 


partners who reſided in Eng- 
land knew nothing of the 
ſale; 
ſubjeQs of this country, 


made in contravention” of 


the laws: and ſuch a caſe 
muſt be conſidered. in the 
ſame light as if all the 
partners r in England 
Page 224 


If one of two partners advance 


money in a ſmuggling tranſ- 
action, he cannot recover 


his partner, becauſe the 


tranſaction is prohibited 241 


If partners are concerned in 
ſmuggling, though not all 


together when the act is 


done, yet each may indivi- 
vidually be proſecuted for 
the penalty; though at the 
ſame time the King can 
have but one ſatisfaction 

| 256 


Statute of Limita- 
1 


An acknowledgment by one 


partner, is ſufficient to take 
a i Caſe out of the Statute of 
| Limita- 


* 1.2 76 
h L => * : 


by one of them Wu 


for it is a contract by 


his proportion of it againſt < 


R X | = l P 
by 2 - n = * . 
Y 0 _* 3 7 
, 4 1 1 6 64 - 
_ . * * — 
« * 1 3 = - 
, en * 
$ . z + « 
tt > * . 
7 1 1 A 
ves. 
| n 
K I 
4 * x 
. 
\ - 
S b 
. 
7 Pp 2 
- 
” 
: 
” 
L N 
» . 


ai 


21 


and allowed - 34 
3 5 Blix. c. 4+ 74 
1 Jet, 1. DU. 417 
Face 1. c. 1 17 
& M. c. A | . | 
2 & 4 Ke c. 9. 1%, 
4 & 5 Ann. c. 7. 359 
8 Ann, C. 7. 258 
9 Au. c. 14. 228 
10 Ann. c. 15. 359 
2 Geo. 2. c. 22. 316 
5 Geo. 2. c. 30. 315 
7 Geo. 2. Co 8. | 248 
7 Ges. 2. c. 15. 102 
(Geo, 2. c. 28. 233 
Geo, 2. 4. 18. 271 
8 Geo, 2. c. 24. 


* 


* 


Limitations, e again the 
Page 372 | 
Though the Statute, of Limi- 


_ underitogd with, this diſ- 


_ tinQion, that if open ac- 


counts be by ſubſequent ads 


. Continued, they are not to 
| be barred by the interven- 
tion of ſuch length of. time | 
from the original tranſaction 

304 


The Statut of Limitations 


_ pleaded by one partner to a | 
bil —5 by another for 
the balance of. an account, 


2 


| Ha jointly engage 
_ tations has been always con- 

ſtwed to except accounts | 
. . open, between merchant-and 
- , merchant, yet that is to be 


| The ſame of money received 


— 


INDEX 


Stock-ſobbing. 


in a ſtack jobbing tranſac- 
tion, and incur loſſes, and 


employ 3 broker to pay the 


differences, and one of them 
repay. the broker, with, the ' 
privity and conſent of the other, 
the whole ſum, he may re- 
cover a moiety from. that 
other in an action for mo- 
ney paid to his uſe, notwith- 
ſtanding the 7 Geo. 2. c. 8. 
which avoids and declares 
| Illegal all ſtock-jobbing 

OOO Page 233 | 


- Survivazſhlp.. 


Where money. is. owing to 
two partners, and, after the 


| death of one, it is paid: to + 


third perſon, the ſurviving 
partner may maintain an 
action for money. bad and 


received in his on right, 
and not as Tr 


after the teſtator's death, 
far which his executor may 
maintain aſſumpfit in his own 
[> - - | ©; 83 
The ſurvivor and the execu- 
tor cannot join in an action 


51 
| There ſhall be nobedefle of ſur- 


IND 


Though there is no Pöbedt by 
ſurvivorſhip amongſt Ss, 
chants, yet if two. joint- 


merchants contract with a | 


dailiff, the contract is en- 
tire and joint, aud by the 
ere 


other 
If one p dies, 4 
the debts and dete ſurvive, | 


yet the ſurvivor is conſider- 
ed in equity barely as a | 


truſtee ſor the repreſenta- 
tives of the deceaſed 168 
if there be two partners in 
trade, and one of them buy 
goods for them both, and 


the other dieth, the 8 | 


may be charged by indebita- 


tus aſſumpſit generally, with- | 
out taking notice of the 


partnerſhip, or that the. o- 


ther is dead, and he ſurvi- 
ved 220 


In articles of copartnerſbip it 


is not neceſſary to provide 


againſt ſurvivorſhip 


Title. 


The title of partners is undi- 
_ vided, whether each indivi- 


443 


dual partner contributes ex- 
| 22 in the ſame * 


If one partner only brings an 


* X. 


was joint, the defendant 
"may take of it ad; 
the trial, and nonfuit the 


à tort, this muſt be pleaded 
in abatement 


but in actions upon con- 
tract, every partner maſt 


Trover. 


One partner cannot bring 
trover againſt another 205 


_.'4 


profits upon a re- ſale of 
goods to be purchaſed by 
the borrower, which profits 
exceed 5 l. per cent. and A.“ 

principal is not riſked, quere, 
if ſuch contract be not u- 


rious 278 


| Ia all partnerſhip contracts 


where money is furniſhed 
by one ſide only, if the ca- 


of ſuch money only, and not 
to the principal, it is uſury 
2 


95 
A bond in the penalty of 2001. 


conditioned for the per- 


nerſhip, is not an uſurious 


aQion where the contract 


contract 298 


4 bt; „ * 


Page 336 
In torts, all the tewpallers 
need not be made parties; 


be made a defendant 343 


— Difſfinition | 


- 


If 4. -upon a loan of money, 2; 
ſtipulate to t⸗ke half the 


ſualty goes to tbe intereſt 


formance of articles of part- 


plaintiff: nene 5 


bail INDEX” 


DiſfinQion to be taken be- certain portion of profits of 


tween an uſurious contract trade, this is an ufurious 


within the ftatute, and an | contract, and the obligee 


unconſcionable 1 cannot recover on the bond 
282 Page 287 


ä give If intereſt and principal be 


a bond for the principal and | ſecured, and it be at the 
intereſt at 5 J. per cent. and will of the party who is to 
covenant at the ſame time | | pay it, it is no uſury 297 
alſo to pay to the lender a | Et, Fe ONE 
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